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PREFACE. 

T O T H E 

FORMER EDITION. 

A^foMity of judgment^ utility 
of matter^ and perfpicuity 
of tnethody will he too obvious to 
every intelligent reader y on thefirfl 
perufal of the following Treatifey 
not to convince him that it is one of 
the elaborate pieces of the late lord 
chief bar on Gilbert, we prefume 
there needs no further apology for 
making it pubUcky efpecially fince it 
is afubjeSl ejfentially necejfary to be 
known by every individual who has 
any kind of inheritance orpoffejfton \ 
for it is calculated infuch a manner 
A 2 ' as 



iv P R E F AC E. 

as to be of ufe to the public in gene- 
rdr hut more, particularly to Jhe- 
rtffs^ underjberijfsy Jlewardsy land- 
lordsy tenants^ &c. who ought to be 
ttm.ougiily a€quainted with this 
branch of the law. 

Tie tjy^afioHs at the bottom of 
the pages are intended that this book 
pu^ be ufeful not only to gentlemen , 
if the lavh but tp fuch alfi as are . 
unacquainted mth the original 

An appendix of feme well chofen 
preQ^dentf i( added, for the eafe of 
\h^ proMif^r^ and the whole render- 
e4itk^ iefi amd comfleateft book of 
Unkind' 
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ADVERTISEMENT 

T O T H E 

PRESENT EDITION. 

SOME time fince, the publiflier 
of the prefent edition of thi$ 
work, prevailed on a gentleman, well 
known at the bar, to revife it, and 
make fuch additions, as to him ^ould 
fcem neceflary. This, he flatters him- 
felf^ has been done in a manner not un^ 
deferving of the attention of the profef- 
fion. The work has received a very mi- 
nute correction, as well in language, as 
in pundluation. The references have 
been all carefully examined ; thofe that 
were inappofite have been retraced, 
thofe that were inaccurate have been 
redtified, and fuch as were neccfTary 
have been fupplied. The divifions 
have in fome meafure been altered; 
it '%\jLc:{zmc time that others have been 

4 added. 



vi ADVERTISEMENT. 

added. Such of the modern adls of 
parliament, as well as of the judicial 
decifions, which in any wife relate to the 
fubjedl, have been introduced : and to 
the whole is fubjoined a few pfa€ticitl 
diredtions, as alio a new and complete^ 
index. That the reader may entertain 
a competent idcaof the neceflary altera- 
tion which this treatife has undergone, 
it may not be improper to remind him, 
that ALL the additions are included 
within brackets ; it was candid fo 
•to denote them, left the faults of the 
editor fhould be attributed to the au- 
thor. The " tranflations at the hot- 
♦* tom of the pages" which difgraced 
the former edition, the editor of this 
has thought proper to omit. 
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L A W 

OF 

D I S T R E S g E S 

A » 

R E P LEVINS. 

C HAP* |. 

,0F.DlSTItSSSlS4 

THE diftrefs is a remedy giVea ts . 
the lord, to recover the rent or 
femces, which the, tenant hath 
obliged himfelf b^ his feudal contraft. to 
pay, by way of retribution for hit farm. 

Thefe ferrices, when the feudal tenures Spel.Re1n.40; 
prevailed, were chiefly of two forts ; either Btconon 
MijLiTARy, as attending on the lord in war j ^^^*»"««n^ 
or MINISTERIAL, as attending his courts R^nntng- 
in trme of peace, and there aflifting him ton's edit, of 
in the diftribution of jufticc^or, ploughing Hde. 
and tilling his demefne. 

B The 



4 The Law of Distresses. 

The non-performance of thcfc ferviccs 

was, by the old feudal law, a forfeiture of 

the feud. This is evident from feveral 

Vigcl. 257, paflagcs in Vigelliusy (under the title of 

27«« 3*^* caufie ex quibus feudum amittitur) — Si vajfa- 

1""^* ^" < l^s domino non Jerviat. fidelitatemque ei non 

Ann. 126. ^^ o-/ryj* • 

120. fraftet Si vajfalus, a domtno ejus vccatusy 

Run. edit, of non venerit — Si paSlum feudi non Jetvietur — 

Hale. Thefe, fays he,, were all forfeitures, and 

the lord on fuch failures of his tenant, 

was at liberty by that law to rc-aflume his 

feud. 

Bacon on go- The rigour of this law was mitigated 

i^ernmcat, ^\^ ^^^ ^^^ ^^^^ feudal forfeitures changed 

* * into diftrcffes, according to the pignorary 

method of the civil law; from whence the 

notion feems to Have been firft borrowed ; 

Dig, lib. 20. as may be feen in the title, dt dtfhriHione 

r^t.^JoU66o. pignorum. — Creditoris arbitrio petmiUifur, ex 

fignoribus Jili obiigath quihus tielit diftric'^ 

fis^ adfuum commodum pervenire. For there 

appear, nd foii;>tfteps of it in thi& feudal 

authors, 

• . From whence Ibever the name or the no- 
tion caoic, the remedy obtained lb early in 
our law^ that we have ho memorial of its oti- 
ginal.with us;* and as this power was anci- 
ei^tly ufed by the lords, it grew as burthen- 
ibme and grievous to tenants, as the feudal 
forfeiture; —there being no difference to 
the tenant, between the lord's^ feizing the 
knd itftlf and turning him^outpf jJoflfeSion, 
\ and his ftripping him of the whole produce 

of it at hi^ l^^e^fure. 

; : And 



ITHB Law of Distr&s&ss. ^ 

And not only the produce of the fftmriy 
but the indulfa 6f illata^ and cverjr thing 
that was brought on die land> were liable 
to the lord's diftrefs. By this means all the 
plunder of the war^ which the vafial had 
brought honne, was often carried off by the 
lord, and the diftrefs, by his power, re- 
moved out of the reach of the tenants and 
chat on the flighteft occafions. 

This power, thus praftifed by the lords, Btrr. on ftit, 
did not only opprefs the tenants, but 12- 13-5 >• 
put them fo entirely under the power of*^*^*^**^- 
their lords, as to enable them to bring great Sulliv 'iedU * 
numbers of vaffals into the field againft loi. 101. * 
dieir prince and thereby difturb the pub* 
lick peace of the kingdom. 

There were yet two other inconvenienciea 
which arofe from the abufe of thefc dif- 
treffes. 

The firft was, that in the difputes which 
frequently arofe between neighbouring lords 
themfelves, whilft each lord was endea- 
vouring to enlarge his bounds and encroach 
on his neighbour's property, the tenants 
were generSly diftrained by both; by which 
the tenant was brought within the feignory, 
and (b became fubjedt to that feudal de- 
piendehce and fervice which accompanied 
the military tenure. 

The other mifchief was, that when the , 
lords had brought them under their de- 
pendence, they would diftrain them for the 
amerciaments of their courts 5 and, as the 
B 2 ftatute 



4. Thbt Law of Df^rRfcssESf. 

5* H4ir. 3. c. ftatutc ' of Marliridge cxprcflfes it, — graves 

*• ultiones feceruHty £5? diftr'tStioms quQufqne rt^ 

deHiptionts ' receperint . ad ^^^oluntatem JtMnh. 

And what made the abafcs the more in- 

{bpportable, was, that the lords fer 

X Inft. ici, i^minifiros domini regis juJiUiari nan permit Sunt ^ 
nee Jiifiineant quod per ipf&s tiberentur dijiric^ 
tionesy, quas auiloritate propria fecerint ad 
voluntatem /uam.~ So that they feemcd to 
throw off the authority of the law, and to 
fubvcrt the fundamental rule, that no pro- 
perty was to be altered without the king's 
writ. 

But thcfe oppreffions ended with the dif- 
traftioos of the barons wars. For towards 
the end of the reign of Hen. 3. there were. 
particular laws made to regulate the manner 
of diftfaining; npt permitting the lords to 
extend this, remedy, beyond the mifchief- 
it wa5 firfl: introduced for; which was no 
more than to empower the lord by ieizing 
the chatties, to oblige the tenant to per- 
form' the feudal ferviccs. 



Bnc.l. J p. Thefc were to remain in the lord's hands 
130. Spelm. AS PLEDGE^ tQ compel the performance; 
Ghn*^?^**^*' ^^ ^^^ detention was no longer lawful, than 
iT.^HcDg. ^' while the tenant refufed to do the fervices, 
parva, c. 6. which. were referved by the feudal contraft. ; 
Co. Lit. I, I. By. what ftcps it came to be brought under 
c. I. Dalrym. ^j^^ regulations which govern it at this day, 
2^ t^ 'i-Ti?' wc Ihall have occafion to obferve, by Con- 

oz. ea, 1/57. r j • • • 

Suiiiv. lea. fidermg, 
65.97. 100. 

cd. 1776. I, The feveral forts of diftreffcs, and in 

what caics a diftrefs lies. 

11. What 



The Law of Distres-ses^ 
11. What thinors are diftrainable. 
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III. [Of the time, place, and niaiMief of 
making the diftrcfs.] 

IV. How the -diftrcfe i$ to t>e ufed [and 
difpofed of;] and herein, <jf the pound 5 
{and^f felling the diftrefs.j 

L Of the feveral forts of dift^efles, and 
in what cafes a diftrcls lies- 

The diftrefs at common law was ufed in 
fix cafes i viz. , . , * 

I. For the fervice due to the lord arif- !^^* **'* 
ing from the tenure; as homage, fealty, ^5* 
rent, fuit of court, £s?f . For the diftrcfs, as 
is already obferved, came in, in lieu of the 
forfeiture, and was a mild alteration of the 
feudal law, which allowed the lord tt^ feize 
thtj feud for the non-performance of the 
fervices. \ ■ - 

[Rents at common law, are of three ki^ds; 
rtnt'fervicey rtnt-charge, and rcnt-fecL 

Rent-fervicey is where the tenant holdcth C^* ^"- 9^* 
land of his lordj^ by fealty and certain rent; ** '^** 
or by homage, fealty,* and certain rent ; or 
by other feryice, and certain rent. It is 
called rent service, becaufe it hath always 
fome CORPORAL SERVICE incident to it; 
which at the Icaft is- fealty. " And in cafe it 
be not paid at the day appointed, the lord 
may diftrain for it of common right, with- 
©ut rcfcrving any fpecial power of diftrefs. 
B 3 R/^nt- 



$ Tm« Law ot Distresses; 

Co. Lit. 145. Rent'Cbarge is rent, for which the own* 
may diftrain, not of common right, but 
by virtue of a claofe in the deed Which 
creates it. 

Co, Lit. 143. Rent'Jtik, redditus ficcusy or dry rent, is 
in eflFe6t nothing more than a rent referved 
by deed, but without any claufe of di- 
ftrefs. And for this fpecies of rent there 
was ne remedy by diftrefs at the common 
law; but the grantee could only have 
charged the perfon of the grantor, in a writ 
of annuity. 

2 Inft. 19. There arc alfo other fpecies of rents, 
which are reducible to thefe three; fuch 
as^ rents of affife, chief rents, ^c. 

Rents of affife> are the certain eftablilhed 
rents of freeholders, and antient copy- 
holders; and are fo called, becaufe they 
are ajjifid and certain; and of thefe, N:hc 
fomier are frequently called chief rents. 

Having given this general divifion of 
rents, it remains to be obferved that the 
difference between them, in refpeft to the 
mode of recovering them by diftrefs, is now 
totally abolilhed by the 4 G. 2. c. 28. §. 5. 
which declares, that all perfons may have 
the like remedy by diftrefs for rents feck, 
rents c^ aflife, and chief rents, as in cafe qf 
rents referved upon leafe. — So that now 
it may be laid down as an univerfal princi- 
ple, that a diftrefs may be taken for any 
kind of rent in arrear* 

And 



The Law ot Distresses. 7 

And by the ii G. a, <*. 19. ^/i8. if 
any tenant (hall give notice of his intention 
to quit the premifes, at a time mentioned 
in luch notice, and (hall not accordingly 
deliver up the pofleflion thereof at the time; 
he fliall from thenceforth pay double rent, 
to be recovered in4ike manner as the finglc 
rent.] 

So the lord may diftrain for relief— ^;V » R'^'- «^«^- 
pur file carrier, and fur fairefitz chevalier. ^^^\ ^9^' 
For. though thele were not annual, y^^ \\t.iJiitk. 
they were parts of the feudal profits, and 129, 
were therefore recoverable in the fame 
manner. 

But it may be neceffary to diftinguifli 
rdief, into the relief proper and improper. 

The PROPER relief is the ancient relief, Co. Lit. 83. 
which was due to the lord at or before the *• ^P"^- ^*'"'- 
entry of the heir, or new tenant, into the , jon. 132. ' 
land. This was anciently paid in money. Latch 130. 
and was not fo properly a fervice, as a per- 3 B"^^* 3*3- 
quifite or incident to the feudal tenure. It ^"°^ •^"' ^' 
arofe from this, that whilft the feud was 
temporary and precarious^ the lord^ ufed 
upon the death of their tenants, and before 
the heir was admitted into the feud, to 
oblige the heir to pay a fum of money^ 
This, after the feud came to be eftaWifhed, 
and made perpetual, came to be part of 
the feudal profits; the tenants eafily con- 
tenting to it uixMi the eftablifhment of thp 
&ud« 

B 4 In 



Tk£ Law of Distrxss^^, 

In analogy to this, the lords, after 
ppdgna cbarta had indulged to the tenants- 
the licence of alienation^ ufed in thcii;^grant$ 
to referve a fum. of money on every iiiena- 
tion of their tenants ; and where fuch refer- 
vation appeared in their grants, with aclaufe 
of diftrcfs, Che lord might refortto that re-^ 
medy where the tenant failed to perform his. 
part of the contract. It afterwards happened 
that the grants in which thefe rcfervations 
Appeared, were by length of time worn out 
or loft, and then the lords prescribed in 
taking the relief. But for thefe prefcriptivc 
reliefs, tlje lord could not diftrain, unlefa 
he could likewife prcfcribe in the diftrefst, 
For as the prefcription created the right to 
this IMPROPER relief, fo theye muft be a 
prefcription to give the remedy; otherwife 
they were looked upon as burdens and 
cxaftions of the lords upon their tenants^ 
.tending to difable them from appearing in* 
the field, armed and equipped for the pub- 
lick fervice : and for that reafon were faid 
to be ^ainft common right; that is, 
againft the policy of the law, which pro- 
vided for the publick fafety, before the 
private profit of the lord. And there- 
fore they were not encouraged, nor any 
remedy either by diftrefs, or adion, given 
ifor them, unlefs the lord could Ihew as 
early a title to the remedy, as to the. duty 
itfclf. 

In like manner the heriot is of two 
forts J the hcriqt fervice and the heriot 
puftom. 

TK(5 



The Law or Distresses. ^ 

The heriot now is the best beast of the'Spclm, Rc«. 
tenant, but anciently was taken out of the 3*' 
militiit apparatus. It was a device firft in- 
troduced to keep a conquered nation in 
fubjeftion, and to fupport the publick 
ftrength and military furniture of the king- 
dom, by taking 6n the death of the tenant 
his beft armour. Hence it became part of 
the fefvices arifing from the tenure, and 
therefore to be diftrained for as other fer-r 
vices. This, a3 the military fervice de- 
clined, was turned into fomething of pri- 
vate profit to the lord ; and inftead of the 
militii^ apparatus^ he took the beft horfe, 
ox, or cow 5 -and the fame remedy was con- 
tinued, as where the heriot was paid in the 
habiliments of war. 

The refcrvation of this heriot fervice Bro. Abr. tit. 
was of publick utility. It was alfo for ^*!]°^*Pj'7'*' 
the private fafety of all the tenants in ^"^^* *'• *• 
the manor, that the habiliments of ^war 
Ihould be kept amongft themfelves for their 
defence; and therefore where there was no 
fuch tenure between the lord and tenants 
of fome particular manor, the tenants by 
agreement confented that the lord fhould 
have the beft part of the military furniture. 
This agreement created a cuftorh, which ^ 
being the law of the manor, created a right 
in the lord to feize. 

But the lord could not diftrainj becaufe 
wherever there was any footfteps of a di- 
ftrefs, it was always fuppofed to be part of 
the feudal refcrvation : and the heriot cuf- 
p>m ^rifiog originally from the grant of the 

tcn9.nt| 



10 TfiB Law of Distresses. 

tenant^ and not bein^ refenred by the lord 
upon his feudal donation^ was not a (ervicr 
arifing from the tenure between lord and 
tenant; and therefore was not under the 
regulation of feudal ferviccs, and confe- 
quently not to be diftrained for^ as fuch ' 
knrices were. 

Keilw. 82. a.v, But where fuch heriot cuftom obtains, 
Bro. abr. tit. the property of the heriot is aAually in the 
Show*8^^ 7- lord upon the death of the tenant j becaufe 
Salk/356. ^^ choice of the beft beaft is in the lord, 
Cro.Car.260. and not in the tenant. And hence it is> that 
the lord ntiay fcize the heriot cuftom where- 
ever he finds it, either on the tenant's land^^ 
or off it, or even in the king's highway. 
And if it be eloigned he may have trelpafs 
or detinue for it; for the bringing the ac- 
tion determines th(? choiee for tSat bea'ft, 
as if he had feizcd at firft; and whoever 
takes it, violates the property, which was 
vcfted in the Iwd by the death . of the te- 
nant. But in the cadfe of fuch eloignment 
the lord cannot diftrain the tenant, as he 
may for the heriot fcrvicej becaufe the di- 
ftrefs was introduced for the recovery of 
feudal duties, of which the heriot cuftom is 
no part. 

Plowd. 96. But it hath been much doubted whether 
Bro!tit. heriot ^^^ ^^^^ might seize the heriot servicb ; 
pi. 7. ' becaufe that being part of the feudal duties 

3801(1.325. arifing from the tenure between the lord 
Pr. &Stttd. and tenant, ought to be governed by the 
74j^^ fame regulations with the other fcrvices i and 

Cfo.EHz?32. ^crefbre where the tenant holds by a capon', 
* or a hen, 6ff. the lord muft diftrain,> and 

cannot 
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cannot feizc as for his own property; foSbow^Si. 
neither ought he to fcize for aheriot fer- ^^'^'^^''i*/* 
vice. But it now feems to be fettled, that 
the heriot fervice is feizable, as well as the 
heriot cuftom ; becaufe the choice of the 
beft beaft is in the lord, and therefore he only 
is to -determine that choice, by a fcizure^ 
But where the tenure is by the rent of a hen 
or a capon, £s?^, he is to render, and there- 
fore the lord can only conmpel him to do it 
by diftrefs, — [But a fuit heriot refcrved by 
deed, cannot be taken off the manor* Show«. 

ddly. The fecond fort of diftrefs is for Cf6.jtc.38f. 
fines and amerciaments in court Jccts* This i Ro. Abr. 
ftands upop a different bottom. The for- 6^- 
mer diftrefs only relates to private con- f , Cq^^L^*' 
trafts between landlord and tenant; — this 
diftrefs relates to tranfaftions in a court of 
juftice, and is allowable either for a fine im- 
pofed by the Iteward, or for amerciaments 
affefled by the jury on perfons guilty of 
nufances ; or of any other crime prefentablc 
or conufable in the leet. 

But for amerciaments in a court-baron^ 
the lord cannot diftrain, but is put to hh 
a£Uon c^debt for recovery thereof. 

To underftand this rightly, we muft ob» 
ferve that court leets were originally derived 
out of, or rather exemptions from, the 
ihcrifF's torn, and therefore are couru of xc« 
cord^ as the torn is. 



la The Law of Distxesses. 

In thofc lects, though the lord or his 
ftcward prcfides as judge, yet the court is 
curia dotnini regis y and was at firft eftablifh- 
ed to punilh trcfpaffes and publick nufan- 
ces, which arofe within the precinfts of the 
- ^ leet, as the torn through the whole coun- 
ty. Hence it comes riiat in all things 
neceflary for the fupport of the jurifdidion 
of the court, the judge was armed with the 
fame power with the judges above; and 
therefore the fteward for any contenf>pt in 
court might impofe & fine, and imprifon 
for it, a3 the judges above :-^becaufe, what 
is neceflary for the vindication of tTie ho- 
nour of the court, the fteward is not obliged 
to go to a fuperior court to feek redrefs for. 
But for an amerciament, which is impofed 
for a tranfgreflion out of court, of which 
the court has cognizance, there was no fine 
or imprifonment; becaufe that court could 
only try lefler offences, which were not 
fineabiej the greater offences being remitted 
to the juftices in eyre. This fine for 
contempt in court, when impofed, being 
grounded on the judgment of the king's 
court of record, created a debt, for 
which the fleward might either imprifon, 
or levy the fame on the goods and chattels 
of the debtor; but for the amerciaments 
the fteward could oniiY distrain, and not 
fine and imprifon. 

Dal Shcr. The procefs that levies this debt, is in 

40 '• the books called a diftrefs; becaufe the 

Jinch Its* lord might at common law impound the 

t C0.41. . ^;(j.|.^f5 ^i^^ii |.{3^g gj^^ ^^ paid; — but as the 

iHJirinfas pr Jevari for levying thofe fines 

and 
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and amerciaments iffued in the king's name; 
and as the lord may likewife fell this d\^ 
ftrefs, it is rather to be cfteemcd in the* 
NATURE OF AN EXECUTION, than a diftrcfs, 
in the genuine fcnfc of the word; — the 
diftrefs originally being no more than a 
pain on the tenant, and a pledge in the 
lord's hands to compel the tenant to per- 
form the fervices, — and therefore could 
not be fold,— till the flat. 2 FT. &f M. 
€. 5- 

[That a power to fell the goods diftrained 
for rent, fo neceffary to make the rent 
effectual, fhould not have been introduced 
at a more early period, is fomewhat fur- 
prizing.] 

And hence it hath been held, that the 5 Co. 38, 41, 
fteward may impofe a fine upon a man for 
refufing to be fworn a conftable, and may 
diftrain for that fine. 

So if a man owcth fuit to the (hcriflfs'l^aU. Shcr. 
torn, and refufeth to be fworn, or if a bailiff ^^^' 
of a leet refufeth in court to execute his 
office; thefe are all contempts to the au- 
thority of the court J and the fteward may 
impofe a fine, and levy it by diftrefs of the 
offender's goods. 

! 

So if a man oweth fuit to the flicriff 's Dale. Sh«r. , , 

torn, and doth not make his appearance, 4o»» , , j 

he may be amerced and diftrained for the ^j^^g'*'"'^^''* \ 

fame; becaufe it is a contempt to the court pitzfabr. tit. 
in refufing obedience to their lawful com- avowry, £l. 

mands. 194* 
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fnands. But qu, whether this be properly an 
ameFciament. 

• The difference between fines and amercia- 
ments is, that the fine was fro gravioribus 
delists^ — the amerciament pro mimribus. 

The graviora deliSla were puniffied either 
by the view of the judge himfelf, as fines 
for contempts done in courts, or on a view 
of nufances; but out of court by the juftices 
of the peace, or upon indiftment, or other 
convidfcion. 

Of fuch ^^'r;/^^^ ^/^//5P^, the fine is fet by 
die court itfelf, becaufe fuch gran>iora de- 
U£la muft be againft the king's peace, the 
quantity of which the court are judges of, 
who have commiflion from the king to 
fee that fuch peace be preferved. In fuch 
cafes, the jury are only judges whether 
the defendant be guilty of the fa6b or not; 
but the court is judge of the quantity of 
the fine. It is called a fine, becaufe it ends 
with the court, and is not to be affeered 
brthejury. 

In minoribus deUSHsy as for not appear- 
ing at the court leet, or torn, the judge 
may order the jury to affeer an amercia- 
anient on fuch a defaulter, and iffue a di^ 
firingas for leyying the feme. 

But it feems that at the aflizes and fef- 
fions, where the judges and juftices fit by 
an immediate, commiflion from the king to 
keep the peace of the county, the non-ap- 
pearance 
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pearance of fuitors to make eaqiuirics for 
breaches of the peace is among the gravi-^ 
era Mle^a',—fo that there the court hath 
power of itfelf to impofe a fiae, which muft 
be eftreated into the Exchequer to be le- 
vied. 

And fo where the king grants to smf 
corporation a power to hold feiSions, if fuck ' 
court fines for non-appearance, fuch finea 
mufl be eftreated into the exchequer, and 
leried by the procefs of that court; and 
iuch corporation, though they have the 
grant of fuch fines from the crown, canik>c 
get them out of the exchequer ,but by 
petition, or moi^rans d^ d^ok. 

And if inftead of fining fuch perfbns, the 
feOions order that they be amerced, and 
the jury a^Feer the amerciaments, they may 
be kvied by difiringas. 

But court barona were infti(uted for the Cro. Eliz, 
private advantage of the lord, and the 74^» 
cafe of the tenants of the manor;— ^«r/i« 
domini memrii^ in which the fuitors are 
judges; and their amerciaments being im- 
poied only for the lord's advantage, and 
ior not doing fuit to his courts, or per- 
forming the fervices due to him, fuch amer*- 
ciaments «are not grounded . on the judgr 
loents of the king'5 courts, or courts of 
record; and therefore only created a d^bt 
for the loni, to be fued for in the king's 
couft^ that the jufticc of it might be 
* there conttroverted ; for which, reason 
the law never allowed the lord to diftrain 
I for 
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for thofe amerciaments in cither of the 
ways abovementioned. For the lord ought 
not to have a diftrefs for them in the nature 
of an execution, becaufe that were to altef 
property without the king's writ, or the 
j)rocefs of the king's courts. Nor was it 
reafonable to allow the lord to diftrain and 
impound for thefe ' amercianfients, becaufe 
, they were fet, among other caufes, for not 
doing fuit to the lord's court and other 
fervices arifing from the feudal tenure, and 
were in nature of a penalty infiicSted on the 
tenant for the ndn-performance thereof; 
•for which the lord might diftrain by 
virtue of- the feudal grant, * and therefore 
ought not to-diftrain for the amerciament 
too. That were in efFe6t to allow the 
lord a double diftrefs for the fame thing; — 
for the fervice itfelf, and for the amercia^ 
ment; — which is the penalty for the non* 
performing that fervice j which were vexa* 
tious, and would put the tenant, too much 
in the power of the lord. 



II Co. 4;. a. S^^ if ^^^ ^^^d can PRESCRIBE in a dU 
Ro.tbr.666, ftrefs for the amerciament, then the di-^ 
ftrefs becomes lawful; becaufe fuch a 
prefcription is prefumed to be founded 
on a grant of the tenants, by which they 
fubje6tcd themfelves to the diftrefs, And 
though the grant which create4 ^^^ ^i"* 
ftrefs, be worn out by length of time, yet 
the continual ufage is good evidence of 
it I and therefore the tenants muft fubmit 
to that cuftom which their anccftx>rs hava 
put them under, ♦ 

- But 
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But if the manor belongs to the erown, Cio. El.z. 
the king by his prerogative v jnay diftrain 74^- 
the tenants for amereiannents impofed in his ^^j^g^ ^^ '*'* 
court baron, without prefcription ; bccaufe 
it is of publick advantage that the king's 
treafure (hould be coUcdled in the moft ex- 
peditious manner. 

There is, however, this diftindion . to 
be obferved in fines- impofed by a court 
leet. They are . either impofed by a ftew- 
ard for a contempt to the court, — and 
this is abfolutely neceflary for the fupport 
of the authority an(i dignity of the court 
within the boundaries of its duty; — or 
clfe they are impofed as a punifhment for 
fhofe crimes which are conufable by the 
cburt. But where by cuftom the leet hath 
jurifdiftion to impofe a fine, for a thing not 
origiaally within the jurifdidtion, but only 
acquired by cuftom, in fuch cafe, as that, 
particular cuftom gave the leet a right to 
impofe the fine, fo the cuftym only can 
create the right of diftrefs, 

. Thus where a leet laid a cuftom for aycnt. 105^ 
townlhip to fend one to be fwom conftable, Picrfon v» 
which not being done, a fine was impofed, R»<ig«- 
and a diftrefs taken for it, the diftrefs was ^ *^"*' *^** 
held unlawful; becaufe there the fteward 
of the leet did not prefcribe in the diftrefs, 
and nothing elfe could warrant it. 

• So it is, frocerto leU ; which was a fum 1 1 Co. 44. b. 
given by the tenants tarcimburfe ^h^.lo^QQjff/?^^^ 
for th? purchafe of the leet ; and for this thc^^^^^ "^ * 
lord cannot diftrain without a cifftom to war* z Lcob. 74. 
C rant 3 IfW. i7» 
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rant the diftrefs; becaufe this is a (um 
purely of private advantage to the lordj 
and in no., fort neceffary to be paid to keep 
up the jurifdiftion of the court. , 

sCo. 41. b# But, for. fines. and amerciaments in leets, 
the lord may either diftrain and fell the 
diftrefs, and then the diftrefs is in na- 
ture of an execution,, of the judgment of a 
court of record; or elfe he may im- 
pound the diftrefs, and then it is reple- 
vifable. 

Here it may not be improper barely to 
mention another fort of diftrefs, which is 
the laftand great procefs in courts of judi- 
cature, to bring the defendant into court, 
and oblige him to appear in civil^ cafes, ii> 
aftions.aB well real as perfonaL 

This ^pfocefs- is the attachment, which 

lies as well in inferior , courts, not of rt* 

copd, asLin.fgperior courts; aod it is give^ 

when the defendant has been fummoncd^o 

appear and makes default. And it is not a 

.; 'procefsfagainft the body of the defendant, but 

againft: his. goods and ejmttclsi for. the oiB-*- 

cer attadics the defenibRt by his horfq, his 

©X, or. his cow, Aiid- where tlus procefs iflues 

Dale. Shcr. ©^t of a cocirt of record^ there is no dgub? 

Booth 8 ^^^ ^^^ ^^ defendant makes diefatilt, the 

Dyer 1 99. goods he was: attached . by ^^re. forfeited, be-^ 

pi. 54. caufe in Yuch cafe there is a judgment of 

'' -- : • the king^sxrourt'of rocordxandemrahg the 

"• ; . goods, "which alters the^property. 
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And it fcfemu that in the county court K'tch. 155. 
and eourt bafpn,- which afc not courts of g*^^* .4*5- 
record, if the defendant does not ippc^ Bir. pi! u"'* 
.uj)an the Attachment of diftrefs, the goods 
by which he was attached Of diftrained^ are 
likel^rife forfeited o^ bis defadk. The rea- 
foh why in this fingie inftanee the property 
is altel-ed' wkhout the king'^. writ, or the 
judgment ^f a conirt of record, feenDs to be, 
for the more fpeedy admiiniftrati<jn of juf- 
tice, which is of publick advantage j alkl 
the party by his appeftrahce might h»^e prd^ 
vented tJ>* forfeiture. 

And here We may liktwife obfervc, that 
j^herc. the pUintiflP rfeccfvers' in the county 
eoUrHi or court jpatron, the execution is only 
BY DiiT:jiTLsii that; is, there ifilie^ a precept 
to the O^er of the court to take the godds 
of the defendant, and keep them in pound, 
un):ii) the d^ndant fatisfythe plaintiS^his 
debt. The reafbn is; becaufe ^hefe are 
j#0T courts df fcfgord; being hdd only in 
^e lord's or flhifcriff's name; and therefore 
all the pfoceis txm in their nsmf^s ancl not 
in tht king's, kn^ with6ut the king's writ 
no property can be altered. So that the 
execution in thefe inferior courts, only 
fh'itcs aiid DETAINS the defendant's goods 
tintil he makes the plaintiff fatisfa&ion for 
hia drf>t* We find therefore ih the regiftei;, 
the king's writ de ekecUtione judisii of thi^fo 
inferior judgments, *nd by virewe of 
thae they may levy the pklKifffe debt 
"4$ if be' bad recotered it in a court of 
reeordi 

C 2 in 
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In the lord'is cdiirti if the defeJidant docs 
not appear to do jufticc to the complainant 
on the fuminons, on the ntxt ptocefs he 
ought to give pledges, or caution for his 
appearance j and therefore upon the attach- 
ment they may return him attached fer 
'plegiosi and then if he don't appear his 
' pledges fliall be amerced ; for which amer- 
eiament the lord may have Kis aftion of 
• debt. If the defendant cannot find pledges, 
the attachment \%per vadiosi and fince the 
lord woidd have had the amerciament if 
the defendant had been attached^ by pledges, 
and had not appeared, therefore if he be 
"attached per vadiosy and do not appear, 
"the *r;tf^« are forfeited; for the vaJii coitft 
inftead of the plegii, and therefore are hy- 
•pothecated for his appcafafiee in judgment 
of law. And by confequence, if he doth 
not appear to perforrh the conditioh of fuch 
pignoration, the vadii are forfeited; and 
therefore the defendant, where he is attached 
per vadiosi may before the day of his ap-^ 
pearance replevy the vadm, and put m 
pledges who are anfwerable for his ap- 
pearance) and if he makes default arc 
amerced. 

But if there be z levari facias for a debt 
recovered in the lord's court, there the goods 
are not ' forfeited on the return j bccaufc 
after judgment he hath no day to appear; 
and therefol-e there can be no forfeiture 
; arifing to the lord nor the party : inafmuch 
as he was not bound by his fealty to do 
any fuch aft to the party recovering, and 
confcquently. here the lord onlyfcizes the 
'4 chattels 
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chattels of his tenant to make him pay his 
debts. But the plaintiff mull apply to the 
king's court to have the property altered by 
a writ de.executione judiciiy and fo hath a 
compleat remedy for his deniand. • 

But if the vadii were not to be forfeited 
on mefne procefs, the tenant would letfuch 
poods lie till at his leifure he could come 
m to conteft the debt, which would tend to 
the delay of juftice. 

And here, note by the way, that the lord's 
diftrefs for rent is in nature of a prerogative 
procefs, to take the goods and chattels of 
his debtor in the §rft inftance without any • 

fbmmonsj but at the next court day fuch . 
diftrefs is not forfeited to the lord, if not 
replevied; becaufe then he would judge of 
forfeitures in his own caufe. 

But if the tenant was aggrieved he muft 
apply to the king who is the lord para- 
mount; and the complaint is, that he was 
diftrained contra vadios £s? flegiosi that 
is, when he was ready to give good fecurity 
to cohteft the lord's debt;— and therefore 
the judgment in replevin is of return irre- 
pkvifable; that is, that the lord has a 
jUK -caufe to detain, — that fuch prerogative 
of the lord's fhoul^ take pkice till the debt 
J)e, fatisfied. 

2dly. A third cafe where a diftrefs lies is, 
kr toll in a fair or market. 

C 3 An<i 
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Ro.Abr.666, And here the law is clear^ that where a 
Raym. 233. j^^^ j^^^j^ ^ fg^j,. ^,. ^larket by preftription, 
"''*'• '^7- and hath ufed to take toll of cattle fold, if 
fuch toH be not paid, the lord ra^y feizc 
any of the cattle fo fold, and retain them 
till fatisfaftion be made hini for the toll, 
l^or the prefcription is built on "a grant of 
the KING, which by length of time is fup^ 
pofed to be worn outj and that grant was 
eriginally mado for publick utility; fairs 
and markets being inftituted for (:he more 
convenient fupplying the fubjeft with the 
heceflaries and conveniencies of life. And 
therefore every fubjeft that buys there, 
may very reafonably be charged for that 
conveniency with a moderate toll j and 
the lord hath the advantage of the toll, 
as a compenfation for the mifchief done to 
his foil .by the beafts fold. And as the 
lord might hav« diftrained the beafts foi^. 
damage feojanty if he had not fuch fair, fo 
lie may diftrain for the toll, which is in 
nature of a compenfatioit for that damage.-r- 
Hence it fhould feem reafonable, that where 
the fair or rparket fubfifts meorly by grant 
from the crown, — as where the fair is newly 
•created by grant,— and toll thereby given 
to the grantee, that he may diftrain for 
fuch toll ; for qui Jenttt cemmodum jeniite 
debet l^enus\ and an aftion of debt would 
be no remedy. . But thk diftrefs is only 
a pledge to be detained till fatisfaftioin 
made^ and doth not feem to be within the 
ftatute to be fold* 

Dr. ft Stud. , ^\thly. If a townlhip be amerced, and they 
DiAUz.cap.g^'b^confccit affcfs ice^tain fum on every in- 
habitant 
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habitant for the raifing thereof, and like- 
wife agree that if it be not paid by fuch 
a day, that certain perfons appointed fdt 
that purpofe ' by the townflbip (hail diftrain 
for the fun^i afleffed on each inhabitant j — 
this is a lawful diftrefs ; becaufe confented * • 
and fubmitted to by the agreement of thofe 
perfons who .are to pay the tax. It is the 
more reafonable, becaufe the raifing the tax 
in that manner is for the eafe of the in- 
habitants; in regard the publick officer 
muft otherwife levy and collect the amer^ 
ciaments. 

^tbly. A penalty infiifted for a breach 5 Co. 64. a. 
of a by-law may be levied by diftrefs -, but Clarke's cafe, 
this only in cafe where ftach remedy ig Ro-a^f-S^^- 
APPOINTED for recovery thereof by the ^/^^ ^^''^*' 
power that made the by-law, and at tlie 
time the by-law was made ;^ becaufe the 
by-law only binds the members of that* 
.<x)mmunity who make the law^ and there- 
fore th^ aflfent of every member is pre- 
sumed in the inftitution of that law; and 
eonfequently the penalty may be recovered 
by diftrefs where the parties themfclvcs 
liave agreed to that remedy. But unlefs 
th€ diftrefs be expressly provided for by 
the corporation, the penalty can be re- 
covered only by a&ion of debt. The fyb- 
jeft cannot be imprifoned fof the breath 
9f any by-law, though it be fo exprrfdy 
brdained by the power that made the by- 
law, because fuch imprifofirtients afeagaiiift 
magna chariay afid therefofe the by-law ap- ' 
pointing it is fo far void, as being againft thC 
Uw-of tig land. 

C 4. But 
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But where the corporation can prefcribc 
in the diftrcfs, they may lawfully diftrain 
for the penalty; bccaufe the prefcriptivc 
right is grounded on a by-law originally 
appointing that rei;nedy for recovery of the 
penalty, andtherefore is good ; though the 
by-law on which it is grounded be by 
length of time worn out or loft. 

Fleti lou 6/i&/y. A man may diftrain beafts damage 
Bro. tit. li^ix.feajant. Thitf, according to Fleta^ is ground- 
pl. 3» cd on a particular cuftom of the realm. 

Sidicere foterit captor y fays he, quodjufte cepit 
averia quia invenit ilia in terra Judy fSjecun- 
dum conjuetudinem regni imparcavit ilUy donee 
damnum J uum fuerit emandatum. But from- 
whence this notion was borrowed, or when- 
ever it was introduced, it is highly rea- 
fonable that the owner of the land Ihould 
defend himfeif irom injury by driving out 
the beafts, and likewife by detaining the 
thing that did the injury, in a public pound, 
till compenfation be made for the tref- 
pafs; for otherwife he might never find 
the perfon whofe beafts committed the 
trefpafs. 

30 E. 3. 27. [A commoner maly juftify the taking 
of a stranger's cattle, damage feafant, 
upon the common. And this was ad- 

4Borr,2426.mittcd in a late cafe, where the queftion 
upon an avowry for damage feafant, was. 
*^ whether one commoner can diftrain. 
*^ another commoner's cattle, with which 
*' he has overcharged the common be- 
*^ yond his ftinted number of cattle ;'* 

•b -and. 
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and in that cafe it was determined, that 
SUCH a right to diftrain turns upon this 
diftincbion — That wherever there is a co- 
lour of right for putting in the cattle, 
a commoner cannot diftrain ; becaufe' in 
fuch a cafe it would be judging for him- 
felfi and that in a qudlion which de- 
pends upon a more competent inquiry, by 
aflize, by a writ of admeafurement, 'or 
by an adtion on the cafe for furcharging 
the common. But where the cattle arc 
put upon the common without any co- 
lour or pretence of right, there the com- 
moner may diftrain them j and upon that 
ground he may diftrain the cattle of a 
ftranger. 

But if a man come to diftrain, and fee Co. Lie. 161^ 
the bcafts on his ground, and the owner •^'^^^•^^i. 
chafe them out before the diftrels be taken, 
though it be of purpofe to ^prevent the di- 
ftrefs,'yet the owner of the foil' cannot di- 
ftrain them i and if he doth, the owner of 
the cattle may rcfcue them ; for the beafts 
muft be damage feafant at the time of the 
diftrefs. 

And if many cattle are doing damage, a nUod.eio^ 
man cannot take one of them, as a diftrefs 
for the whole damage; but he may diftrain 
one of them, for its own damage, and bring 
an action of trefpafs for the ^amagi: done 
by the reft J 

, II. What things, arc diftrainable. 

^ . . The 



t6 The Law of DijRTkEssEs, 

Bro. tit.diftr. The <§illrefs, as is already abfcrved, was 
P^- ^* anciently no more than a pledge in die 

hands of the lofd, to compel the tenant to 
pay the fervice, or perfomi the duty, for 
which it was. taken; and therefore at conv 
mon law could not be ibid, but like all 
other pawns or pledges was to be reftored 
to the owner when the fervice or duty was 
performed. 

The nature then of cotttrafting by pawns 
or pledges being, that upo^^ payment of 
the money for fecurity whereof they were 
given, the pawn or pledge, ouglit to be re- 
ftored to the owner in the lame, plight and 
condition it was delivered ; it follows, that 
lol.abr. 666. J40NEY cannot be diftrained, except it be 

^^a ^^ bJ* ^^ * ^^^ ' ^^^ ^'^^ ^^^ knowledge of the 

loo, ' * ^^Sy €fpccia!}y if if be fcakd fufficiently, 

fccures the feveral pieces of money therein, 

fo as the fame individual pieces may be 

rellored ort redemption of the pledge.-* . 

[So milk^ fruit, &c, ^cannot be di- 
-ftrained.] . . ^ 

1 jofiM T97. So flie^ves of corn, at ciMJi^lfKMi law, could 

Coopers. . not be taken as pledgfe^ •&«• lent j becaufe 

v^l^^'^w ^r< 2l11 pledges were to be resumed in the fame 

667. phght and c<^n4^tion ik uhey - were m 

Si<). 440. when taken i tHrt '.«:hefe *,lEhtfd . ^nd fcatter 

the grain by being removed, * and coAfe^ 

quently cannot be reftored in the fame 

condition upon the tedeiuption. For. the 

fame' reafon, corn or hay, in a cock or barn^ 

could 
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could not be di&rainjed u the common law. 
Yet, at common law, corn or hay rN a cart 
might have been diftrained, together with 
the cart itfclf; becaufe then the pledge 
might have been removed withput damiagc 
to the owner, and might likewsfe have been 
reftored in the fame condition it was in 
when tal^en, the whole being removed with 
the cart, — But th« law was found incon-* 
venient to landlords, and too great an en-* 
couragement to tenants to withhold their 
rent ; and therefore it is proyided by Sfat^ 
2 ff^. 3. c. ^. that it Ihall be lawful for 
any, having arrcar of rent, to feize an<J 
fecure any iheaves or cpcks of corn, or corn 
loofe or in the ftraw, or hay lying in any 
barn or granary, or ppon any hpvel. Hack 
or rick, or otherwife, upon any part of 
the land charged with fueh rent, and ' to 
lock up or detain the fame in the place 
where it fhall be founds in the nature of a 
diftrefs, until the fame flxall be replevied, . 
/or fold. 

[And by the 11 G.,2. c 19. §. 8- The 
landlord may take and fejze corn, grafs, 
hops, roots, fruits, puife, or other produce 
GRowinG, as a diftrefs j and the fame may 
cut, gather, m^, cure^ carry, and lay up, 
when ripe, in the barns or other proper 
place on the prcmifes; and if there Ihall be 
no bairn or proper place on the premisses, 
then in any other barn or proper place 
which he Ihall procure, so near as mav 
BE to the premiflesi the appraifement 
whereof fhall be taken when cut, gathered, 

cured. 
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cured, and made, and not before ; provided 
that notice of the place where fuch diftrefs 
(hall be lodged, ftiall, in one week after 
the lodging thereof^ be given to the tenant, 
or left at the laft place of his abode; and 
that if the tenant fhall piiy or tender the 
arrears of rent and cofts of the diftrefs, 
before the corn, &c. (hall be cut, the di- 
ftrefs (hall ceafe, and the corn, &c, be de- 
livered up.] 
* ' . » • 

Co. Lit. 47, idly. Tools and utenfils of a man's trade 
^r ft^ ' ** cannot be diftrainedj becaufe this would tend 
C65. * '^^' ^^ ^^ ^^^ ^^ particular tenants, by taking 
away the very means of their fupport and 
prefervation, and would cOnfequently be of 
public inconvenience; and therefore the ax 
of a carpenter, the books of a fcholar, and 
the like, are not diftrainable, while any other 
diftrefs can be had. — But le(l this rule (hould 
be carried fo far as to privilege the (hecp 
. of the tenant, and his beafts of the plough 
/ (they being the materials of hu(bandry, 
to plough and manure the land), and by 
that means the landlord be totally difap- 
pointed of the rents, — this matter hath 
been fettled by the Stat, de deJiriSlione fcac" 
carii ; which enafts that no. man (hall be 
diftrained by the beafts of his plough or 
his (heep, either by the king or any other, 
while there is another (li(HGient diftrefs; 
tinlefs for damage feafant, in which cafe 
fhe thing that does the trelpafs muft make 
compenfation. 

[But 
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[But the rule of the Common law which 3 Salk. 136, 
exempts utenfils, tools, inftruments of huf- pK 4. 
bandry, &:c. from diftrefs, hath been ad- 
judged to hold only as to diftrefles for 

HENT ARREAR, AMERCIAMENTS, &C. — and 

not in cafes where a diftrefs is given in 
the nature of an execution, . by ^ny parti- 
cular ftatute; as for poors rates, &c. 
The fame dodirine hath been extended to _ 
m)eria carucay by a fubfequent cafe, inHmchios* 
which one of tHe queftions was ^^ whe- CKambers, 
*^ thcr averta carucit may be taken as a' "'^TP* 
" diftrefs for the poors rate, where there 
*^ are other diftrainable goods fufficient." 
—As to this it was decided, that a feifurc 
und^r the 43 of Eliz. ^ci fuch like afts 
of parliament, is but partly analogous to 
the common law diftrefs, as being reple- 
vifable, &c. hut is much more analogous 
to the common law execution by feri 
facias J where the furplus after fale fli^ll be 
returned. And though it was admitted, 
that in the' old common law diftrefles, 
.which were in nature of a nomine fcen^ 
to compel payment, it would have been 
abfurd to fufFer the implements, by which 
a nian gained his livelihood, to be holden 
as a pledge, becaufe that would have beeil 
taking from him the only means he had 
of being able to difcharge the debt; yet 
it was determined, that this reafon doe» 
not hold, where the things diftrained may 
be imniediatcly fold by way of fatisfac- 
tion ;* which though called a diftrefs, yet ' 
really is> in this re^eft, an execution; and 

in 
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in cafes of execution, averia carude may 
be diftrained, ahhonbgK. there te oflier 
fuflicient cliftprfs/ On this ground there- 
fore, the court t^ere uaaniftioully of opt- 
nion, that there was no objeftion to the 
diftrcli from the averia taruca being, taken : 
inafmuch as thcjr were diftrainabie udder 
the 4 J :of Elk. and fuch like afts of parlia- 
ment.] 

Gt Lit. 47. 2^/y. Thirtgs feftt to publick place* of 
^*B«r*^^' trade, as cloth in a vs^Xorh fhop^ yirri iri a 
3 «r. 150a. ^g^y^j^jj^ ^ \iQxit m a fmith's, and the liki^, 

txt not diftrainabie \ for it is of publick 
utility that the Ihops of traders fhould be 
privileged fi^rfi the lord's dittrefs for his 
refit,- for othel^«?ffe t\o man could fbpply 
himfelf with the fttrc^u-ies of life,^ withowt 
the danger of lofing them for another's 
^debt, and therefore the landlo^ efltonot 
diftr^iti thefe tfeiAgs for the rent of the 
f&op. . 

Ld. Raym. [Bi*t it has ht^^ idjudg*d, thai there 

386.. ifi no fuch ^eft^iftiorij where th« diftrefe 

is for a perfowat duty, ad for tolL 

Palmer 367, So tife cattle and go^s of a gueft art 
37 4* Bot dif^ifaiAabte at 4rf ififfj for ati inft k 

2 Roi, Rep. P*t up ar It. Iiweedj it has formmy been 
345. s.c. ' ^'^HejBfioned, whether a itt^ (5»tfkt ewft In 

3 Bulf, 269. '-^^ ^ his own pkafor6 : at teaft, it itpp^fs 

th^t comi^on inns are fo iftu^K* devoted to 
ffte public fervic^i that th€ir.6ir«ers are 
obliged to receive all gii«lts and \Mit% diait . 

come 
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come to them for reception. And the pri- Co4.it. 47, 
vilegc which exempts c^^ and goods from ■* ^^?* •^''* 
being diftraiined at an inn arrfc^ fro^i this p{' -5/^of. 
cixcumftance, that th«y are- there by au- abr. 668, \ 
thority of law. . pi, 12. ^ 

la a iRode)rn caTe, the queftioa wa5> 3 Bur. i^^9» 
^ whether a gentleman's- cha^io>t> which 
^^ ftood in a coach-hdufe betonging to 
^^ a common j-ivery staplb* ke^Dfcf, was 
** diftrainablc for rent due to the landlord 
" from t&e livery ftable keep^r> for this 
" coach-lioufe^ wWch (tbgether with the 
*^ ftables, &c.) he rented of the landlord, 
^' who dillraincd it/' For the plaintiiF, it 
was argued that die chariot was not diftrain- 
able^ under a fuppofed analogy between 
a livery fliablk and a common, public inn; 
and from the principle of general utility and 
eonveniencc to the community. On the 
other hand,, it was inlifbod for the defendr 
ant that a livcay ftable keeper differs widely 
from an innkeeper; inafmuch as the fomwr 
is not liable to the iame inconveniencie;^ as 
the latter, and therefore ought not to enjoy 
the fame privileges ; and that . if a livery 
liable keeper has no fuch privilege him- 
felf, it muft of courfc follow that.:naner can 
be claimed under him. As to the ppncipk 
of utility and convenience,, it was urg<^di 
tliat there was no neccffity for a gwtleman 
to fit up. his: chariot at a livery, ftable : and 
that the inconvenience would be much^e^^ 
<m the fide, of the landlord, if he .fhould 
be debarred of his legal rights to diftraiji 
goodfi fouad upon his pr cmifl^ff^ foe r^ 

in 
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* in arrear, than any that could arife from 
allowing him this eftabliflied fecurity for 
his rent, in the cafe of a pcrfon who ap- 
pears to be no more than an ordinary under- 
tenant, and without any reafonable pre- 
tence of exemption from the general law of 
diftreffes. Lord Mansfield and the other 
judges prefent> faw this queftion in fuch a 
light, with regard to the confequences of 
it, and the inconvenience that might at- 
tend it, even to the landlords, owners 
and keepers of livery ftables, as well as 
to gentlemen who ufed tiiejn, (in cafe 
this diftrefs (hould be folemnly adjudged 
a good one,)^ that they intimated to the 
avowant, who happened to be'perfonally 
prefent, that it might be well worth his while. 
to confider, whether it would be for his 
own intereft to wifli *^ that judgment Ihould 
^' be formally pronounced for him/' Ac- 
cordingly, there was no judgment given. 
But (adds the reporter) it feems ex- 
tremely clear, ** that the chariot was li- 
*^ able to the diftrefs, and that there was 
^' not a fhadow of legal claini^ for an ex- 
*^ emption."] 

Cro. Elit. y^S. z, clothier put wool to i?. a fpinner 

C49, 596. to fpin, and afterwards J. S. comes with a 
Kcad V. Bun jjQj.f^ ^^ bj-jj^jg ^^j^ the yam ; but B. having 

^* no weights in his own houfe to weigh it, 

y. S. took his hprfe and went with 5. to 
the houfe of C. to get the yarn weighed 5 
and C/s landlord, while the yarn was weigh- . 
ing came and diftrained the yan> and the 
hoifc of y. S. for Cs rent. But the di- 
ftrefs 
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ftrefs was held i3nlawful>. becaufe if the yarn 
had: beeii weighed either in- B/s houfe, or 
in a publick weighrhoufe, it had been un- 
q'ucftipnably privileged, for the encourage- 
ment of trade. So in this cafe the defign 
of bringing the horfe and yarn into the 
hdufc of C, bfeing only, in the ;way of trgide, 
that defign ^fecures them from a diftrefs in 
the houfe of £?.^— ^ much as if they were 
in Ja publick' wcighrhoufe.—— As a horfe 
that strings corn, to .a market, and is put 
into.a'private yard while the corn is felling, 
cannot b^ diftratined ; bccaufe the bringing' 
of ahe'horfe there is: in the way of tride, and 
corifd£;facndy,public b^nafit, 
• > w:.; :- 'j-i .-:./.: ..:. .;: i.-: ■ : 
4lbly. If a ftranger's bcafts be upon the v'oH. 7.21, 
I lofd'sijland, by eficflpcbr otKirwifeii tfeOtfgh ^ ^. - . 

they be not levint zx^^cvuchanty theJordmay p^* &sttc*7! 
difliaiiirthicmi; jaodqnly' forxen,t, but f^r ?he p. 15. contra] 
! acfcideriial^ficnrices jpf'hcHoti, amercianicnts 
1 inlects, £s?r. .'. , ;>•* / rv/o: *• 

This rule was obferved in the civil law, ! ^ . • 
iq the pr^ediis uriaids'y bxit not m^^pr^diis ^ 
ri^icis.--*^^t whescihd forfeiture iofi the 
, feofl, which originally accrued to thq 'lord 

I by not ranfivering the fervices,? was- changed . 

I into a difl:refs,> this wartiipught a mild al-> , 

tcratioh; and the diftrefs ;was the. rather ex-.- 
tended by our law to /ftranger's .Cj^ttk for 
the recovbry of the fcrviccs, to 'prevent, any ; 
trick in tie tenant, who might ^otherwifc 
difappoint. the iotd of his remedy, by graz- 
ing ?iiid ftocking the land* withrothcr men's 
cattle. ' Aiid'if the ftrangef- fufFcrsi it isi 
\. ^ D through 
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through his avrn default, in fufFcring his 
cattle to treipafs on another's foil. 
tSaund.289. And this rule hath been carried fo far, 
that if a freeholder be bound to repair his 
neighbour's fences, and lets the land, and 
the leflec fuffers the fences to decay, where- 
by his neighbour's beafts enter and come 
upon his lands, yet the freeholder may di- 
ftrain thefe bcafts, thus efcaped, for rent. 
But the reporter obferves, that this cafe is 
hard to be mairftained; for though it be 
reafonable that th^ lord of an antient feig- 
nory, who is no wayxoncerned in the fence, 
ihould diftrain beads thus efcaping ; yet it 
is not therefore juft that a leflbr, who is 
obliged to fee the fences kept, fhould be 
fufFered to take advantage of his own 
wrong. 
Ld. Rajo. [The fame diftinftion was taken and ad* 
'^^« mitti^d in a fubfequent cafe. And it feems to 

be now fettled, that where beafts ef€ape,and 
come upon land, by the neeligence or default 
of their owner, and are trcQ^afflers there, they 
may be diftrained immediately by the land- 
L«tw, i5«o. iQf^ fQr YCnt arrcar. But where they come 
upon the land, by the infufficiency offences, 
which the tenant, being a lefiee, ought to 
repair, the leflbr cannot diftrain fuch beaib, 
till ACTUAL NOTICE has been given to the 
owner that they are there, and he has after- 
Ld. Raym. wards negle&ed to remove them. In the 
169. cafe of an ancient feignory however the 

i Roi. rS.' ^^^^ ^*y diftrain the beafts of a fbanger, 
,j^. * which have efcaped by default of the te- 

nant, in not repairing his fences -, and that 
(as it fhould feem) before thty are lel;a»t and 
coucbanty t|u>ugh the books difil^r in that 

pmiculari 
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particular j becaufe the lord hath nothing to 

do with repairing the fences, and he hath no 

remedy but by diftrefs. But the owner may lj^ Rtym, 

prevent the diftrefs, by making frelh pur- i68. 

fuit; for then the cattle remain, as it were, 

in his own poflcflion. 

If beafts are turned in upon land by con- q^), £|. ^^q, 
fent of the owner, they arc immediately 
diftrainable for the landlord's rent ;] and 
therefore it hath been held, that where a Powket, r. 
ftranger puts in his beads to graze for a Joyce. 
night, by the confent of the Icflbr, and 3^^**^ 
licence of the leficc, yet thcleffor maydi- J- J"»»-SO- 
ftrainthem for rent due out of thofe lands aLucw.ii^i. 
which he confented the beafts Ihould graze S.C. * 
on; becaufe the confent for putting in the 
beafts was not a waiver of his right to di- 
ftrain, unlefs it had been exprefly agreed fo : 
for being but a parol agreement it could 
not alter the original contract between the 
Icffor and leffee, from which the power of 
diftraining arifes. 

But as in that cafe the beafts were goihfl^ 
to the London market, and only erazed 
one night on the land in their way thither, 
it was dhputed, whether their being on the 
road to market Ihould privilege them from 
the diltrefs; and it was refolved it ihould 
NOT; becaufe then fuch privilege muft ex- 
tend through the whole kingdom, which 
would lay too great a reftraint on land- 
lords ', and the privilege of trade is iocal^ 
and only relates to the place where the 
market is kept; therefore the fafeft way iy 
to drive cattle to a public inn, and then 
(as is faid before) they arc privileged from 
diftrefles, 

D 2 [HoFcycri 
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^ [However, in the foregoing cafe of. 
Fowkes and Joyce, the owner of the cattle 
was afterwards relieved in equity, oa the 
- • ground of fraud and contrivance in Joyce, 
the leflbr, to fubjedt thl^' cattle to hi& di- 
ftrefs. And the court of Chancery feemed, 
to think that the groupds ufed with an inn, 
ought to have the fame privilege, as the • - 
inn itfelf i and -therefore. that, the cattle of -^ 
ftrangers .or paflengers, ought, not to be'. 
•*' *" there diflraincd. !?,'Vern. 129. Prec. 
Chan. 7. .. ^j , , ._ ,., 

In a cafe alfo where, a rent- charge, had - 
been io airear for .twenty ye^rs^ and catde> 
^ cftaping out 'of the adjoining grounds^ had 

be'en diftraihed for 'tli.e arrears, the diftrefs 
was rel?evea ^ againll . in ,, equity. ' Brodea ; 
and^P^^ercCj d Vern. 131.]" 
aLeon,;, 8. Eoi'; a rent-charge the g^^ntee cannot,., 
diftrain A' ftr anger's beafts u'nti.1 they arc .. 
Ieva77t and coiichant,, Ppr this rent dotji 
ncJt fland'upbii a' feudal title, as the rent- 
ferviccj^ but ^it is, faid to be againft comr 
mpnrighfi 'ami ^therefore the, fl^fanger^^s^,. 
bealts ,m\ifl: be ^ long, rciidenjC.on. the lands^ 
out of which, the. rent-charge iflues, that . 
n©tice.rnay be . prefumed . to^ the owner of. 
thfnii that" is^ they nfiuft.^he^', lying dowa -j 
and rifing\up.Qn.the.prei=oi&stc|^ a night', 
AND A pA)r,^ without.. jpjarfu;t,naf^ by tli,e |. 
owner of them. . .' ._' .-- '- • \^ 
Bro. tiLDiftr. And it feems the flberjlf -fnax^iftr^^'.^ 
pi. 40. beafts of a ftranger en *^^iy;lan|4/for. 'tlije^/ 

iflties forfeited by.nie.in, tftp .king;s..coirUjr 
for nor)-appearance;. fo^ the ill^es..^rr/' 
Bro.tit.Diftr. fei'ted by, my dc&ult! (Jre,^^ > ^ej)t to die , 
pl. 3« king, which is to be levied on rhy lanSii-r— ', 

^ . -"* . .T and 
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and the obligation on rne to appear on the 
fummons in the king's courts, arifcs from 
my being proprietor of fuch land; and I 
am'fummoned to appear, on the penalty of 
forfeiting fo much of the flTues* of that 
land 5 which creates the obligation on me; . 
and therefore whatever is found on that 
land (hall be anfwerable for the iflues for- ^ 
feited by me. 

^thly. Whateveris part of the freehold can- CoLIt^y.b. 
not be diftfaihed,- for what is part of the 
freehold caniidc be fevered from it without 
detriment to the thing itfelf in the removal ; 
confequently that cannot be apledge which 
cannot bereftored inftatu quo to the owner. 

Befides, what is fixed to the freehold is ' 
part of the thing demifed ; and the nature 
of the diftrefs is not to reftlme part of the 
thing itfelf for the rent, but only the indvMa 
and ///^/^ upon the foil or houfe. Hence ' », 
it is that doors, windows, furnaces,, ^c. ' "' 
affixed to the freeedld, are not diftrainable. 

So a millftone is not diftrainable though B-o. tit.Diflf.- 
it be removed out of its proper place in or- pi- 23- 
der to be pickfcd \ becaufe fuch removal is 
OF NECESSITY, and the ftone ftill continues 
part of the mill. So it is of afmith's anvil 
on which he works; for this is Accounted 
part of the forge, though it be not a(5tually 
fixed by nails to the Ihop. 

(^tbly. What is in the hands and adtual C0.L1t.47.j1, 
occupation of another cannot be diftrained- R0.Abr.667. 
for that cannot be a pledge to me which ^^^' 44o« 
another has the aftual ufe of 5 confequently 
the diftrefs, which follows the nature of a 
pledge, cannot be of thole things which 
cannot be reduced into the actual pofTef- 
D 3 fion 
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fion of the pcrfon diftraining; therefore the 
ax in a carpenter's hand, or the horfe on which 
I am riding, cannot be diftraincd; [for rent] 
for they arc for that time privileged by law. 
'jtbly. Goods in the cuftody of the law 
are not diftrainable; for it is ex vi termini 
repugnant, that it fhould be lawful to take 
goods out of the cuftody of the kw.~And 
that cannot be a pledge to me which I can- 
not bring into my aftual pofleflion. Hence 
it is that goods dcftrained for damage fea^ 
Jant cannot be taken for rent; nor goods 
in 'a bailifPs hands on an execution; nor 
goods feizcd by procefs at the fait of the 
king i nor will a replevin lie of them. 

3H. 7. 1. But if a replevin come after goods arc 

fold on the execution, the defendant muft 
claim property, for then they are out of the 
cuftody of the law in the hand$ of a private 
perfon. 

Co. Lit. 47. [And laftly, as every thing which is di- 
ftrained, is prefumed to be the property of 
the wrong doer, it follows that fuch things 
wherein no man can have an abfolute and 
valuable property, as dogs, cats, rabbets, 
and all animals fene natur^Sy cannot be di- 

Davift V. ,ftrained. Yet if deer, which are fera na- 

hTii' G 2^^^"^* ^^^ ^^P^ ^^ ^ PRIVATE inclofure for 

' the purpofe of salb or profit, this fo far 

changes their nature, by reducing them to 

a kind of flock or merchandize, that they 

may be diftrained for rent.] 

When we fpeak of chattels, not diftrain- 
able, it muft be undcrftood of chattels not di- 
ftrainable for rent; for all chattels what- 
ever are diftrainable damage feajant : it be- 
ing bidtt natural juftice -that whatever doth 

the 
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the injury fliould be a pledge to make com- 
penfation for it, —Therefore all chatties are Co. Lit, 47. 
liable to make fatisfaftion for the trcfpafs Sid. 4^. 
by them committed; hence it is that the 
tools and litenfils of a man's trade, (lacks 
of corn, and the horfe on which a man rides, 
are diftrainable damage feajant \ nay the 
horfe may be led to the pound with the 
rider on him. 

[HI. of the time, place, and manner of 
middng the diftrefs.] 

I. A man cannot diftrain for rent in the Dr,&St. ij, 
night j]which, according to the author of Co.Lit.i4.2.a. 
the Mirror, is after funfet and before fun- ^'^- ^* *•/' 
rifing {\ becaufe the tenant hath not there- * 
by Aotice to make a tender of his rent, 
which poflibly he might do, to prevent the 2 loft. 10, 7. 
impounding of his cattle. 

But a man may diflrain in the night 
beafts damage feafant\ becaufe the beafts 
might cfcape before morning, or before ]he 
could take them ; and then he would have 
no remedy for the injury. 

[The diftrefs for renty muft be for-rent , j^^^ ^ 
in arrear; therefore it may not be made the 
fame day on which the rent becomes due j 
for if the rent be paid at any time during 
that day, whilfl a man can fee to count it, ' 
the payment is good. And it muft not be 
after tender of payment; for if the land- 
lord come to diftrain the goods of his te^ 
nant for rent, the tenant may, before the 
jdiftrefs, tender the arrearages ; and if the 
diftrels be afterwards taken, it is illegal. 
So if the landlord have diftrained, and the . 
ce;)ant mal^e a tender of the arrearages be- 
P4 ^^^ 
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fore the impounding of the diftrefs, the 
landlord ought to deliver up the diftrefs; 
and if he docs not, the detainer is un- 
^ ^ lawful. 

At conmmon law, the landlord muft have 
diftrained for rent in arrear, during the 
continuance of the leafe; but now by tlie 
ftatute of 8 Ann, c. 14 §-6, 7. it is en- 
. afted, that it (hall be lawful to diftrain 
after the determination of the leafe, in the 
fame manner as if it had not been deter- 
mined : provided that the diftrefs be made 
within fix kalendar months after the deter- 
mination of the leafe, and during the cpn- 
''tinuance of the landlord*s title or intereft; 
and during the poffeflion of the tenant.] 
2 Tnll. 131. 2. No private perfon can diftrain 'beafts 
" off his own land, or on the high road;— fo 
is the ftatute oi Marlbridge, f. 15. Nulli 
liceat ex quacunque caujd diJtriSliones facere 
extra feodum Juuniy nee in regid vidy aut com- 
muni ftratdy niji domino regiy (^c. for the 
high road is privileged for the convenience 
and encouragement of commerce. 

[Yet this fliall not be-taken to make the 
diftrefs illegal, fo as to give an advantage 
thereof in bar of the avowry — but to 'this 
purpofe only, that if the lord diftrain in the 
highway, the tenant may have an aftion 
againft him upon this ftatute. -a Inft. 131 . — 
As to the king's power o^. diftrefs on any 
lands of the tenant, though not holden of 
the king, the reader may confult, 5 Co. 4, 
56. 1 -Roi. abr. 670. "2 Rol. abr. 159. 
2 Inft. 132. 4 Inft. 119. Lane 39.} 

And though chattels or pledges on the 
land enly, are to- anfwer the lord's rent ; yet 
:• w.^ ....-, * . if* 
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if the lord comes to diftrain, and the te- 
nant feeing him drives the cattle off the land; 
the lord may follow the beafts and diftrain 

• out of his fee, if- he had once a view of his 
cattle on* his land. But if the beafts go off the 

, land of xhemfelves before the lord obferve 
them; he cannot diftrain them afterwards, as 
he might-^here the tenant drives them off: 
for the tenant by his own wrong cannot 
prevent the lord of his right. 

[In trefpafs for taking goods, the de- 
fendant juftified, . that he demifed fome 
tenements to the plantiff for one term, and 
others for another term; and that rent be- ' 
ing in arrear on both demilcs, he diftrained 
the goods. On demurrer the diftrefs was 
held ill 5 for thefe being feparate deniifes, 
there ought to have been feparate diftrefles, 
on the leveral prcmifles fubjeft to the di- 
ftindk rents : and no diftrefs on one part 
can be good 'for both rents, for thefd 
reafons, therefore, the plaintiff had judg- 
ment. Str. 1040. • • 
But where lands, lying in different coun- 
ties, are held under one demife, at one in- 
tire rent \ in fuch cafe, a diftrefs may be 
lawfully taken * in either county, for the 
whole rent in arrear. Ld. Raym. 55. 

And now, (iDy iiG. a. c. 19.) if any 
tenant for life,— years, at will, fufferance, 
or otherwife, ftiall fraudulently, or clandef- 
tinely convey his goods- ofF the premises, 
to preveftt his landlord from diftraining th(^ 
fame; fuch perfon, or any perfon by him 
lawfully empowered, may in thirty days 
next, after fuch conveyance, feize the fa^ne> 
wherever they fhall be found, and difpofe- 

^ofi 
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of them in fuch manner as if they had 
been diftraincd on the prcmiffcs.-^But 
(by §. 2. of the fame ftatutc) the landlord 
ihall not diftrain any goods, which fhall 
have been prcvioufly fold, bona fide^ and 
for a valuable conHderation, to any pcr- 
fon not privy to fuch fraud. 

And by the fame ftatute, (§• 3.) every 
tenant who fhall' fo convey away his goods, 
and every perfon who Ihall knowingly aid 
or aflift him therein, or in concealing the 
fame, fhall forfeit to the landlord, double 
the value of fuch goods. 

By the fame flatute, the landlord may 
diflrain any cattle or ftock of the tenant, 
depafluring on any common belonging to 
the demifed premifTes. 

-3. At common law, no perfon was allow- 
ed to break open or throw down any gates 
or in inclofures, to make a* diflrefs ; for that 
would have amounted to a difTeifm. /Co. 
Lit. 161. And the lefTor could not, in 
any qafe, have entered into the houfe, nor 
even into the barn of his tenant, for the 
purpofe of making a diftrefs, unlefs the 
outer door had been open. Bac. abr. 
a v. p.m. But when he was in the 
houfe, it was held that he might break 
» open an inner door. Comb. 17. So he 
might have taken the diflrefs out at a win- 
dow. Bac. abr. ib. 

And now by flatute, ( 1 1 Gr. a. c. 1 9. §. 7.) 
where any goods or chattels, fraudulently, 
or clandeftinely conveyed off the premifTes, 
to prevent the landlord from diflraining 
them for rent, fhall be put placed or kept 
in any houfe, barn, flable, outhoufe, yard, 
4 clofcj 
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clofe, or place> locked up, faftened, or 
otherwife lecured; it fhalji be lawful for the 
landlord, his fteward, bailiff, receiver, or 
other perfon or perfons impowercd for that 
purpofe, to take and feize, as a diftrefs for 
rent fuch goods and chattels, (firlt calling 
to his afliftance, the conftable, headbo- 
rough, borfholder, or other peace officer 
of the hundred, diftrift or place, where the 
faaie (hall be fufpefted to be concealed 5 
and in cafe of a dwelling houfe, oath being 
alfo firft niade, before a juftice of the p^ace, 
of a reafonable ground to fufpedt that fuch 
goods or chattels are therein,) in the day 
time, to break open, and enter into fiich 
houfe^ barn^ liable, outhoufe» yard, clofe and 
place; and to take and f^ize fuch goods and 
chattels for the arrears of rent, as he might 
have done if they had been in any open place. 
If a landlord comes into a houfe and 
feizes upon fome goods as a diftrefs in the 
name of all the goods in the houfe, it is 
a good feizure of the whole. 6 Mod. 

Diftreffes ought not to be exccffive ; but 
in proportion to the duty diftrain^d foi'. — 
This is provided by the ftatute of Marl- 
hridgCy c. 4. Diftriiliones injuper fint ratio-- ^ j^j^ ,^5^ 
nabiles fc? non nimium graves \ 6f j«/ diftric^ 107. 
tiones fecerint irratianabiks graviter am^rci- 
entur. 

Thus if the lord diftrain two or three a loft. ic». 
oxen for \%d. — this is unreafonable; fo if Ro. Abr;674» 
he diftrain a horfe or an ox for a fmall 
fum, where a flieep or a fwinc may be had, 
this is an exceflive diftrefs, becaufe he might 
have taken a beaft of Icfs valued—But if there 

be 
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be . ho other diftrefs on the land, then the 

taking of ohc Entire thing, though of itever 

fo great value, is not unreafonable. 

4 Co. 8, 66. No diftrefs for hotnags, feaity, or for the 

R0.Abr.674. expcnces of knights in parliament can be 

Affi?e*2o *" cxceflive, becaufe thefc are fervices of fuch 

Prerogative, abfolute ncceffity to the publick, that men 

98* cannot be under too great an obligation to 

perform them. v 

[Before the ftatuteof the 17 Car. 2. c. 7, 
in cafe a diftrefs tvtis too little, 'where fuffi- 
cient diftrefs tvas to be had, a 'man could 
not diftrain again, were the demand ever 
fo great; becaufe it was his folly that he 
did not diftrain fufficier\t in tlie firft ihftance. 
Moore j. Coftib. 546. 

But now, by that ftatute, ** Jn all cafes 
Vhere the value of the cattle diftrained (hall 
not be found to be to the full value of the 
arrears diftrained for ; the party to whom 
fuch arrears were due, his executors or ad- 
:fniniftra«5ors, rfiay diftrain again for the re- 
.fidue of the arrears." 

So where the diftrefs is made . by vir- 
tue of the warrant of a juftice of the 
peace, in nature 6f an execution. As, in 
the cafe bf Hutchins and Chambers, where 
one of the queftions was, " whether a fe- 
*' cond diftrefs could be 'at all juftified, 
"- when there^ was enough, which might 
" have been taken upon the firft^ if the di- 
" ftrainer h^d^hen thotiglit proper;"' 
. It was refolved, thkt a man who has ah 
entire duty' ftiall not fplit t^ie eiitire fum; 
and diftrain for otie part of it at one time^ 
rfiid for othet'pai*t of it at another time; 
^nd f6 (^c^uf q^me^y Wr- Several times : for; 
I that 
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that is great, oppreffion^ And fo is the 
cafe of Wallis v. Sayil in 2 Lutw. 153^. ' 
AVhefc th€ fccohd diftrefs. was. -holden un- 
jullifiabiei .b^caufe hath diftfcffes were.' 
taken for ogc and the sa,mi^ rent, and it » 
was the ieffor'^ folly^ .that he. had not taken '^ 
a fuflicit;nl difti^efe.at £rft'. ' -' ; ,* ■ 

Bi^t ,if ra'tman seises for the-w^5le.fum<. 
thatjs iS^^Cj to him. and .only mistakes «the « 
value of the goods feifed; fwhidi:may-'be> 
of yqly \tti]p"$CtaihiOr even imaginarf vafai>, p 
as piftureft'; jietY^el^., racel^orfcs,* '&c.: there ' 
is no reafpn ^wfeyhe -fliould not aftdrwdrds 
compiete.Lhi& execution .by .-making, a. fur- ^ 
th^F fcl:?ur$. . And how caa the.officer who^/ 
feifes jv\d®ft of ;thci real,! '■. or perhaps iimagii* ■* 
naryx yal«ie. of thchorfts pi! 5go6ds' feifed J^i 
The v^iie o£ thi^xAsmjibc' quiteAinknowti - 
to, him? <)r. ^s^y.ov^ft (depend laptffiiWhim and 5 
fa#\cy, .,• i/:;.- :.: //r.-.:i.. .•-••- "'-^-"^ 

;It isjitQ thjJ;jadYtotage..ofithe:awiid5 of- ' 
the, ,gqN(*is: fhitujchis J(fa)uld ibd fa;: Irti'- 
better for him that the officer Ihould be ^* - 
Ji^tf .to^ .fei?tri0 fecQilda.tifne; in.iCafe h'e 
rnjil;e«i,an/in^«l5ij:ient ifciftjje Ithcfirfb.tim^: 
or^^elfe, Jtn^jghc/mdjuccjtinjilto. a neaefficjr 
of taking effefts of a very great value, i at* 
fir^l. ' .For; iff fee^ is .; to, 1 b© . prcckded frdoh 
thji^ TO^»% lijJithe Jeficieffl0X>- -he. will bct^ -* 
tajniy takeh cfaii^i not .tot lakci: !tD4 /little . ttt^^ 
th^--^rft*i .. :j 1. 1 / ' 1- ':o. -: -j:...' 

Ni^Jy; pi.<9:ure$vhDxfe4 jeiwcis.-.ljofiJcs^ -and o 
foO^ft^.oiifte? CwhrflfeQ:$,' Jtnfay bd cf fo uncer- 
tail], :a(|U;eveajimaguiary,vCnr fancied value,^ 
th^ it, maybe excccdiitglv^ uncertain how 
mush.ftPQaey. they iiiayl:-fetf:li . when rhd&fi- 
cqsos^to j)e Md,; fd^that tliQ^pecfonieifing-^ 

'may 
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may not be at all able to judge, how much 
they may produce upon faie. 

And if he does not take the value of the 
whole at firft, out of tendernefi and mo- 
deration, perhaps, there is no reafon why 
he fhould not complete it by a fecond fei- 
furej provided it be for the fame fum due, 
3 Bur, 5,89. — The latter part of this rea- 
soning fhould feem to extend only to a 
SEisu&s under an execution. 

'.Another queftion in the cafe of Hutchins^ 
and Chambers was,—" whether the second 
" diftrcfs, being excessive, was a fufficent 
*' ground for an adion of trespass." — Se- 
veral authorities were cited to (hew that an 
a£kion of trefpafs will not lie for taking an 
EXCESSIVE diilrefs ; but that it ought to be 
a particular a£tion grounded upon the fta- 
tute I and particularly one cafe in 2 Stra* 
8 J I. Lynne v^ Moody, in which it was 
faid that the remedy ought to be a Ipecial 
a&ton founded on the ftatute of Marle-^ 
bridge. ' 

" So that it was fulHciently eftabliflied 
'^ that a general aAion of treipafs cannot 
'^ be maintained for taking an exceflive 
« tiiftrefs." 

One cafe was cited to the contrary, which 
was the cafe of Moir v. Munday, H. aJ. G. 
9. B. R. and that was an aftion of trefpafs; 
where fix ounces of gold, and one hundred 
ounces of filver, were t^en for 6 s. Sd. which 
was holden to be an i^xcessive diftrefs* and 
there judgment was given for the plaintiff. 

But that appeared upon, the face of It, 
and upon the pleadings to be excefllve i 
md fo th« court exprcisfy declared. And 

it 
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it was a diftrdTs of gold and filver, which 

af e of a certain known value, and even the 

meafure of the value of other things. But 

it was there holden> ^' that in all other 

** cafes of goods or other things of arbi- 

I " trary and uncertain value, it must be 

I *^ an a<5biot jpon the ftatute," And this 

I was the dlftinftion there taken. And that 

I is therefore an exception and was there con- 

fidered as being fo from the general rule ; 

and ferves to confirm the rule itfelf. The 

court were therefore of opinion, that there 

i was no caufe of action maintainable in the 

prefent cafe, it being an action of tress- 

i PASS. I Bur. 590. 

1 But if any diftrefs and fale be made, as 

I for rent in arrear and due, when in truth 

not any is due, in fuch cafe the owner may 

recover double the value, with full coft$# 

a W. feflT. I. c. 5. 

And if the diftrefs be made without 
caufe, the owner may make r^fcous; yet, 
if in fuch cafe it be impounded, the owner 
cannot break the pound and retake it, be* 
caufe, then it is in the cuftody of the law. 
I Inft. 47.] 

At common law, no man was obliged to l^ihAht.6j^. 
give notice of his having taken a diftrefs ; 
becaufe the tenant muft have known the 
arrears that were due ; and therefore at his 
peril muft have taken care to pay them;«^ 
It was his own default that fubjefted the land 
to the lord's diftrefs. Befides the law has 
appcMnted a publick pound for keepmg the 
diftrefs, where xhi tenant by reforungmi^ 
have notice* 

£Bui . 
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[But quaere, whether notAcemuA not be 
giveh of dead chattels, which muft be kept 
in a private pound ? 

It feems that, at common law, where thcr 
diftrefs was impounded in a common pound 
overt, the owner mud have taken notice 
ofjtathis perils but if it were impou/lded^ 
in a fpecial pound overt, fo conftituted for 
that particular porpofe; or in a pound coh- 
vertl the diftrainormuft have given no'tipe 
of. itf'SO; the owner. But the commop law, as 
t»givihg l>ot4Ce-in* cafes of diftrefs for rent, is 
now altered by a fllatute which will be men- 
tioned hereafter.] 

ly. How tjle-diftrefs. is tp be ufed, [and 

difpofed of,] ' . . . ;-.;.... 

Spe'm. 447. . ^ieft, ^l^AM fronfider wher$. thebdiftr^efsj . 

which is but a pleage, is to be>k?ptFj-^a{ld 

tb«>fe% th^^pwnd-i— This' is 4^cfibe4 bjr 

^ S^man:^-\T^'l):h^ih 'w^ds. — Par^^s efiiftabu- 

clnfiy qua nofi^a'^in fr/igibus prWdiifq^pecora^ 
tanqdm ^in €iarifrf'(:i^er/:l^turt'~*JPa^^ . 

u/um a continent e traduxijfe Saxc^ef.^ngftros 

Tit. 92.1 'fi ?>-'fcflflr i^€l^gasi'i^H^m Hp^^^arkif-m^JegikHSJam 
o^)j^ftf^(ljf€ignte,&,o(y^velgC>o iirthas ^rtperiturl 
Sf jpiirf^€ulfumj:atieffim^ m m^ff^'Aipt^^^n-^^ 

Gall, mcncr. y^| ^ fa,rtum WitPtne mn'perm^ertti: i^M 
cuipeMi^juiihft^r' \ :; / ,.'...: 

Co,Lit47.b. ] XJttJr :^p6ufirt/Ujm :bc?ng J^otWg',^ 

thari a»prtbiifek:prifortffor.good^ aptj clta|ttfls, 
ia tftf keif ♦vfff/-: <^r ^covert. All liviilg* <?h*^- : 
|:eJirr^itokiiife^,--^e: regiri^Jy *o. be put in , 
the poiind overt] becaufe the ownet ^at h^^ . 
pcrit]is to fuftain them, and therefore they 
ought to be put in fuch an open place 
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:» that he m^y haye refort to them for that 
purpofc. ' '^ 

At common law a man might have im- a Tnll, ic$. 
pounded his diltrefs in what county he 
pleafedj but this was found very incon- 
venient to the owner, who was thereby 
at a lofs where to find his beafts, cither 
to feed or repleV'y them. This mifchief 
was therefore provided againft by the fta- 
tute of Marlbridgey c. 4, ** nullus de caiero 
" faciat ducere diftriSliones quas fecerity extr^ 
'^ comiiatum in quo capta fuerintJ* 

Yet upon this ftatute it hath been held, Ibid, 
that where the tenancy is in one county 
and the manor in another, the lord may 
drive the diftrefs to the rnanor pound 
though it be out of the county where the 
diftrefs was taken;— becaufe the. tenant by 
attending the qianor court is prefumed to 
know every thing tranfaftedi in the manor; 
and therefore this cafe is out of the mifchief 
provided againft by that law. 

But now by the ftatute of i &f 2 Pb. 
(^ M. c. I a. no diftrefs of cattle is to be 
driven out of the hundred, §:c. where the 
fame is taken, except it be to a pound 
evert within the fame fhire, not above three 
miles from the place where the fame is 
taken; nor, impounded in feveral places, 
whereby the owner may be conftrained to 
fue feveral replevins ; on pain to forfeit to 
the party aggrieved, 100 fliillings and tre- 
ble damages. 

[And by the fame ftatute (§. a.) no ^er- 
fon (hall take for keeping in pound, or im- 
pounding any diftrefs, above four-pence for 
any one whole diftrefs : a^^ where left hath 
E * becft 
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been ufed, there to take lefs ; on pain of for- 
feiting 5 /. to the party grieved, befides what 
he fhall take above four-pence. 

t Str. 1 272. The defendant juftified impounding cattle 
damage feajant ; and in evidence it appeared 

3 Lev. 48. ^^^ j^^ p^^ \}[itm, into the next pound, 
though it happened to be in another county. 
And I^e Ch. J. held that it did not make 
him a trefpaflcr, though it fubjefted him to 
the penalty in the ftatute of i & 2 Ph. & M. 
c. \i. 

Ld,Riyin.55, ' And in another cafe, where landjs, lying 
in two adjoining counties, were held under 
one demife, at one entire rent> and the 
landlord diftrained cattle in both counties 
for rent arrear, it was holden that he might 
chafe them all into one county; though if 
the counties had not adjoined, it would 
have been otherwifc.] 

Co.Lit.47.b. Dead chattels, as houlhold goods, iSe. 

R0.Abr.673. which may receive damage by the weather, 
muft be put into a pound r^-y^r/j— otherwise 
the diftrainer is anfwerable for them if they 
be damaged, orftolenaway; and this pound 
covert muft be within three miles in the 
/ame county. 

But beafts, as is faid, ought to J>e put 
in a publick pound 5 for if they be placed 
in a private pound the diftrainer muft keep 
them at his peril with provifion, for which 
he Ihall have no fatisfaftion; and if they 
die for want of fuftenance, the diftrainer 
fhall anfwcr for them. 

[Now II G. 2. c. 19. §. 10. anyperfondi- 

ftraining, may impound, or otherwife fccure 

the diftrefs, of what kind foever it be, in 

fuch place or on fuch part of the premiffes, 

I as 
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as fhall be molt convenient; and may appraife 
and fell the fame^ as any perfon before might 
have done off the prcmiffes.] 

But the diftrainer cannot work or ufe the z Bac. tbr. 
thing diftrained^ whether it lie in a pound 112. 
evert or c&vert j becaufe the diftrainer has . 
only the cuftody of the thing as a pledge^ 
and therefore is not to make ufe of it $ but 
the owner may nuke profit of it at his 
plea&re. 

[But there is an exception to this Cro.Jac, 148, 
general rule in the cafe of milch kine, 
which may be milked by the diftrainer s 
becaufe it may be neceffary to their prefer- 
vation, and confequently of benefit to the 
owner.] 

The diftrainer can!M)t tie or bind a beaft Ro.abr. 673. 
in the pound> though it be to prevent ^^^^^y"* 
its ef^cape; for beasts in pound are in ?*saik.42S. 
CUSTODY OF THE LAW> which intends the 
prefervation of the pledge; and therefore 
the diftrainer at his peril muft do no aft that 
tends to the hurt or deftruftion of them. 

[But if cattle diftrained die in the pound, Ld. Raym. 
without any fault in the diftrainer ; in fuch 72o* 
cafe, he who made the diftrefs fhall have |*[^; ^4«- 
an aftion of trefpafs; or may diftrain again, 
if the diftrefs was for rent.] 

If a diftrefs be taken without caufe, a 
ftranger cannot refcue them from being 
driven to pound; but the owner may make 
refcue before they are impounded* But Ld, Riyn; 
after the beafts are impounded, the owner '^J* 
hitnfelf cannot refcue them, unlefs he find 
the pound unlocked, for he cannot break 
it open. The reafon is, that the naked 
£. a pof* 
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' poflcflion is a title againft any pcrlbn but 

the owner; but the owner has a title, and 
therefore may take the beafts at any time^ 
though cannot break the pound which the 
kw hath ordained. 

Mir. c. 2, f» [By the common law^ if a man break th^. 

* pound, or the lock of it, or part of it, he 
greatly offcndeth againft the peace, airf 
dpth a trelpafs to the king> and to the lord* 
of the fee, and to the fheriffs, and hund- 
redorsi iri breach of the peace; and to 
the party, and in delay dc juftice; and^ 
therefore hue and cry i« to be : levied 
againft him as againft thofe who break 

Co. Lit. 47. the peace. And the party who diftracn^ 
cd rnay. take the goods again, wherefo- 
ever • he fhaH find th^m^ and impound 
them again. " * : 

a W. & M.c. And now by ftatute, on' arty pound breach, 

^' ' ^\ or relcou^ of goods diftrained for rent, 
the perlbn grieved thereby fhall, in a ipc- 
cial aftion upon the case, recover treble 
damaged and cofts againft the offender, or: 
againft the owner of the goods, if they be 
afterwards found to have eome to his ufe 
or pofleffion. 

Co. Lit. r 6 1. When a man hath taken a diftrefsij and 
the cattle diftrained, as he is driving them 
to the pound, go into the houfe of Ac 
owner ; if he that took the diftreft demand 
them of the owner, and he deliver them 
not, this is a rescous in law. 

i. Diftreffcfi for rent being in the nature 
of pledges, the diftrainer had no power to 
fell them, at the common law. But bow 
by ftatute, (2. W. &- Mv fefs. i.e.- 5.) 
it is enaded, that where any goods fhall be 

diftrained 



Th£ Law of DisTtEstks. 

^drained for rent refervcd and due upon 
any demife, leafe or contract whatfoever, 
and the tenant or owner of the goods di- 
ftrained, (hall not within five days next 
^fter fijch diftrefs taken, and notice thereof 
(with the caufeiof fuch taking) left at the 
•chief nnanfion houfc, or other nrioft notori- 
ous place on the premiffes, replevy the 
fame j in fuch cafe the perfon di Graining 
(hall, with the (herifF or under IherifF of 
the county, or with the conftabk of the 
hundred, parifti or place, where fuch di- 
ftrefs Ihall be taken, caufe the gopds fo di- 
ftrained to be appraifed by two fworn ap- 
praifers (whom fuch /hcriff, under IherifF, 
or conftable Ihallfwear to appraile the fame 
truly, according to the belt of their un- 
derftandings j) and after fuch appraise- 
ment, fhall SELL the fame for the beft 
price that can be gotten for them, for fa- 
tisfa6bion of the rent, and chaigcs of the 
diftrefs, appraifement and fale ; leaving the 
overplus (if any) with the flieriff, under 
IherifF, or conftable, for the, owner's ufc." 

In an adion of trefpafs, for entering Str. 717. 
the plaintiffs houfe, and keeping poffei- 
lion of it for eight days, the defendant 
juftified under a diftrefs for rent. But by 
the court, the defendant ought to have 
renioved the goods at the five days end i 
and for the other three he is a uefpafTcr, 
and there is no juftification. 

But quaere, as to the time of removing 
the diftrefs ; for the tenant is to have five 
days to make replevin ; and as thofe muft 
be whole days, exclufive of the day of tak- 
ing the diftrefs, it follow^ that the di- 
E 2 ftrainer 
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ftrainer cannot remove the diftrefs till ihc 
fevcnth day. 
Ld. Riym. In an aftion of trover brought for cattle 
54, which had been diftrained for rent, it; was 

found that the plaintiff was owner of the 
cattle, and that the defendant, after taking 
the diftrefs, gave ooticc to the plaintiff, 
according to die ftatute of 2 W, & M. feff. 
I. c. 5. And it was obje^ed that the 
notice was ill; for the ad fays, that it Ihould 
be at the chief manfion^-houfe, or other no- 
torious place upon the premiffe^j but in 
this cafe, it was given to the plaintiff hinri- 
felf. S^d non allocatun for by the court, 
the intent of the aft was only, that the 
party fhould havfe notice, which is per- 
formed by this mean, better than if it had 
been left at the houfe or other place. It 
was alfo objefted to the notice, that, ac- 
cording to the finding of the jiiry, it was 
given to the owner of the cattle, and not 
to the tenant of the land. And that al- 
though the aft is in the disjunftive, yet it 
ought to have a reafonable conftruftion; 
and it is moft reafonable, that the no- 
tice, fhould be given to the tenant of the 
land, becaufe he may fliew that the rent h 
fatisfied, which does not lie in the know- 
ledge of the owner of the cattle. Sed non 
allocatur I for the aft has cxprcfsly pro- 
vided, that notice may be given to the 
owner of the goods. But if the- tenant had 
f fueti a replevin, then the notice muft have 

been given to him j but notice to the owner 
fufficiently affefts the owner; and the 
plaintiff is found owner of the cattle^ there- 
tore notice to him is fufEcicnt. 

I^ 
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In the fame cafe it appeared, that the 
tenement, whereupon the diftrefs was made, 
lay part in the hundred of Kinafley in 
Wiltlhire, and part in the hundred of 
Andover in the county of, Southampton; 
that part of the diftrefs was taken in Kin* ^ 

afley, and part in Andover; but that all was 
impounded together in the hundred of Kin- 
afley ; and that the conftable of Kinafley ad- 
miniftered the oath to the appraifers for the 
whole in the prefence of the conftable of 
Andover. It was objefted, that the goods 
which were taken in Andover, ought to . 
have been appraifed and fold there, and 
that the conftable of Andover, though pre- 
fent in Kinafley when the appraifement was 
made, had no jurifdiftion there j fo that 
the whole was done folely by the conftable 
of Kinafley, which therefore, as to the goods 
taken in Andover, was void. But by the 
court, as the diftrefs was taken for one 
iNTiRE rent, the diftrainer might well im- 
pound the whole of it in Kinafley; and 
the chafing of the cattle, taken in Andover, 
to the pound in Kinafley, was but a con- 
tinuance of the taking: therefore, the confta-. 
blc of Kinafley was the proper ofiicer, with- 
in the aft, to fuperintend and adminifter 
the oath for the appraifement of the whole 
diftrefs. ; 

As to the mode of felling a diftrefs' un- 
der warrant from a-juftice of the peace,, it 
l^ enafted, by the 27 Geo. 2. c. 27, than 
the juftice, granting the warrant of diftrefs, 
ihall therein order and direft, that the goods 
diftrained fhall be fold, within a certain 
limited time not being lefs than four, nor 
, . ; E 4 more 
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rtiore thdn eight days; Ainlcfs the penalty 
or fum of money diflrained for, with the 
reafonable charges of the diftrefs, be fooner 
paid. And after fuch fale, the overplus 
^ (if any) is to be returned on demand to the 
owner of the goods diftrained. 

At common law, the many particulars 
, which attended the taking of a diftrefs, 
rendered it a hazardous mode of proceed- 
' ing ; for, if any one irregularity was com- 
mitted, it vitiated the whole diftrefs, and 
made the diftrainer a trefpafler ai initio. 
iiG.j.c.19. But now it is provided, by ftatute, that 
f. 19. where any diftrefs ftiall be made for any 

kind of rent justly due, and any irregu- 
larity (hall be afterwards done by the party 
diftraining or his agent; the diftrefs fliall 
not be deemed unlawful, nor the diftrainer 
a trefpafler ab initio; but the party grieved 
may recover fatisfaftion for the fpecial da- 
mage in an adion of treipafs or on the cafe 
Ib.f. 20* at his eleftion. But no tenant fljall recover 
in fuch aftion, if tender of amends hath 
lb. f. 21. been made before the aftion brought. And 
the defendisint in fuch aftion may plead the 
general iflue, and give the fpecial matter in 
evidence. 
iW.&M.fciT. But though the tenant (hall only make 
i.c.5.r.5. fatisfadbion for the real damage fuftained, 
by any irregularity in taking or difpofing 
of the diftrefs; yet if any diftrefs and falc 
(hall be made, for rent pretended to be 
Mile to the perfon diftraining, where in 
truth no fuch rent is due, the tenant (hall 
recover double the value of the goods di-* 
ftraincd, together with full cofts of fuit.] 

CHAP. 
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REPLEVIN. 



HAVING in the foregoing chapter 
fhewn in what cafes a diftrcfs pr 
pledge may be taken, and how it is to be 
difpofed of; the next thing, in order, to be 
treated of is, the remedy given the party 
to controvert the legality of fuch caption^ 
in order to bring back the pledge to the - 
proprietor, in cafe the diftrefs were unlaw- 
fully taken>, and without juft caufe. This 
being a writ of great ufe, and of every 
day's praftice, deferves a very full con- 
fideration. 

Sfelman in his gkjary defcribes it thus : Spel. Gfofil 
replegiare eft rem afud alium detenfam^ xauti- 485. 
one legitimd interpofttd^ redimere—et h^c cau- 
tio eft ftipulatio in fornia juris ndhihitAy de 
Jfando Juri et Jiftend^ Je foro ; di^um autem 
replegiare quqfi revadiare, hpc eft vadium vet 
fignus untmV'l<i^Q al/frius^ /uggerere Cs? con- 
ftituere. ... 

Or, 
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Or, in other words, a replevin is a jufti- 
cial writ to the fheriff, complaining of an 
unjuft taking and . detention of goods or 
chattels; commanding the fheriff to deliver 
back the fame to the owner, upon fecurity 
given to make out the injuftice of fuch 
taking, or elfe to return the goods and 
chattels. 

Under this head is to be confidered ; 

L How the replevin (tood at commoit 
law, and the alterations which have been 
made therein by ftatutes. 

IL Of the duty of the flierifF in the exe- 
cution of the replevin ; and herein of the 
pledges. 

III. 'Of the procefs to make the defend- 
ant ropear. 

IV. Of the procefs where the |;oods arc 
eloigned; and hcrei» of the writ of wi- 
tbernam. 

V. Of the procefs and proceeding where 
the defendant claims property. 

VI. Of the procefs, as well for the plain- 
tiff as defendant, in removing the replevin 
from the inferior courts. 

Vn. Of the replevin itfclf; and herein 
are to be confidered, 

1. For whorn and in what cafes it ties, 

2. The declaration in replevin. 

3. The fcvefal pleas in this aftion. 

4. The judgment in this action, whether 
for the plaintiff or defendant ; and herein 
of the writ de retomo babendo, and the writ 
of fecond deliverance. 

VIII. Of the writ of recaption. 
|. Of the replevin as it flood at com* 
mon law. Here it i$ firft to be obfcrv- 
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cid, that the replevin was at common Jaw « Inft. 1410. 
^jufticial writ, that b, gave the fberiff 4 ***•**"*• 
jufticial power to determine the point com*» 
plained of in the county, whereas other 
writs gave him only a minifterial power. 
This jufticial power is taken from thefe 
words in the writ : Et eum jujie dedud 
facias — ^by which the fherifF is made judge, 
whether the taking be juft or not. This 
was highly reafonablc', in order that this re- 
medy might be fpeedy, left the party fhoulcl 
want his beafts for carrying on of his huf- 
bandry ; and therefore not to have formed 
this writ jufticial, would have been npt 
only detrimental to private perfons, but 
injurious to the commonwealth. Hence 
\t is called feftinum remedium* Befides, it 
would have been of great trouble and cx- 
pcnce to private perfons to have taken the 
determination of thefe Jqrt of complaints, 
which muft have hapjiened every 4ay, out 
of the neighbourhood. And y?t the manor 
court was not trufted with this power ia 
any caufe between lord and t^nant^ be-^ 
caufe the lord was not to be judge i^ his 
own caufe, 

idly. It is to be obferved th^t there arc 
two things complained of in thJiB writ, viz. 
The taking and detention of the pledges, 
: as the words of the writ exprefs it — qud 
eepiti^ injujie detimt.—y^xxt what isprinci* 
pally controverted in the replevin, is, whc- 
ther the taking be juft or not. For there Dr. IbScoJ, 
are but two cafes wherein a diftrefs juftly «• »7- 
taken, whether for reiit or damage fea/anty * q^^Ia^I 
can be unlawfully detained. The firft is g co' 146. k 
wh§rc the arreaf of rent^ or amends for Cro.Eiiz.813, 

the iBfownl.i7jt 
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the damage, is tendered- to the party di* 
ftraining.— And this tender muft be made 
before the beafts are impounded; for when 
the beafts are ,in cuftody of the law, the 
perfon diftraining cannot be faid unlaw- 
fully to detain that which is in the cuftody 
and care of the law. 

Hence it is, that if a tender .be made 
after impounding, and the bpafts die in 
pound, the owner fliall bear the lofs j be* 
' caufe fuch tender comes too late to fix any 
fault or injuftice on the perfon diftraining. 
But if the tender had been before the im- 
pounding, it feems the diftrainer is an- 
fwerable, becaufe the impounding is un- 
lawful. 
5 Co. 76. 8. But here it is to be obferved, that the 
Cro.EI. 813. tender of amends muft ht pleaded to the 
Rol.Rep.2s8 i^j.j himfelf, and not to the bailiff, who 
makes conufance of the caufe of the cap- 
tion and detention in right of the lord; 
for that right is not barred by a tender to 
any other than the lord himfelf.— But if a 
tender be pleaded to the lord, and they 
give in evidence a tender to the lord's bai- 
liff, yrhere the lord was prefent, that won't 
maintain the plea; becaufe the derivative 
power of the bailiff ceafes where the lord 
is prefent ; and they ought to prove the 
tender to* that proper perfon to whom the 
amends belong, and who was ready to. re- 
. ^ , ceive it. Yet if they plead a tender to the . 
lord, and prove a diftrefs taken by a bailiff, 
the lord not being prefent, and prove the 
bailiff to be the ufual receiver of the lord ; 
^u. if that will not be a proof of fuffi- 
^ ■ •- cient 
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^lent tender of amends to the lord him- 
fclf? 

The fecond cafe where the detainer is x u&, 107^ 
unlawful, is where the avowant hath return 34»* 
irreplevifable, and die owner of the beafts 
tender all that appears to be due on the 
judgment in the avowry ; the detainer of thq 
avowant is unlawful, and the owner may 
have^his aAion of detinue for the detainer 
after the tender made. For though by the 
judgment the return is made irreplevifable, 
yet that is no final condemnation of the 
beafts or goods diftrained ; they are ftill to 
be confidered as pledges in the hands of 
the avowant, and therefore in their own 
nature Dable to a redemption upon pay- 
ment or fatisfaftion of that rent or da- 
•jnages, for which they were originally 
taken, — Lord Coke affigns another remedy 2 laft. i«7« 
for the owner to recover his beafts, and 
that is upon fatisfaftion made in court to 
have a writfor their delivery. 

^», The form of this writ. 

,The detention then being complained of 
in this writ, it may not be improper to 
Jook into the antient method of trying fuch 
unlawful, detention, and what remedy the 
owner of the beaft has for it at this day* 
The antient method of trying the legality 
irf the detention was very inconvenient, 
for the plaintiff in replevin was to have his 
fuitors- ready to prove inftantery that he ha4 
offered a pledge, under the notion that the 
pledge was fufficient; the lord was then 
f>ut to his law-wager, that the pledge of- 
fered 
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fered was not fufficicnt to aitfwer the dcbt> 
fb that it was totally thrown upon his 
confcicnce to determme the fufficiency of 
the pledge. This method of trial was an- 
tiently praftifed and allowed, becaufe ori- 
ginally the lord might hayc feized the land 
for non-'perforniance of the fervices> and 
therefore, when the pgour of that law was 
mitigated, by turning the forfeiture into a 
diftrefs, it could not be thought anyun-* 
reafonable indulgence to the lord, to make; 
him judge of the fufficiency of the pledge 
which was to be put into his hands while 
the fuit depended ; becaufe in all events the 
lord ought to be fafe. 

This account of trying the legality of the 
detention is given by Brailon in the follow- 
ing words : 

iBiiik 1^6. Si autem defenderii detentionem htjufiam, 6? 

Fleit 54," quirens feUam habeat ftatim ad manumj • qua 
txaminata in omnibus concors fuity (^ quod 
cmnia faSta fuerint Jub eorum frajmtia^ tune 
^adiabit • defendens legem fe duodecima manu j 
in qua Ji defecerity incidet in manum vice^ 
comitis, 6? rejiituet querenti damna Jua qua 
habuii per illam detentionem ; Ji dktem legem 
ficerit dominus, tunc quietus recedety &? que^ 
tens in mi/ericordidy/ed nulla damna recufera^ 
hty £5? utumabit domino averia cafta. — The 
lord recovered no damages where he pre- 
vailed on the law-wager, becaufe he had 
no damage where the tender proved infuf- 
iicient. But if the lord prevailed not on 
the law-wager, the plaintiff in replevin had 
His^amages, becaufe he really was injured 
hf the lord'^ refufal, in lofing the ufe of 

hif 
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his beafts or goods^ which he had a right 
to, upon the fqfficicrit tender. 

V But the legality of the detentioh depend- Dr. & Stu^ 
ihg entirely on tht fufficiency of the ten*- c *?• 
dcr, a mqre eqilal and better nfi^^hiod of p'^g^^* 
trial was found out by the <ionfcience of V* ' 
twelve difinterefted men; iia way concerned 
in die evtnt of the trial. And the point 
<:omes in iffue in the following cafe. Where 
the lord impounds the beafts notwithftand- 
ing the fufficient tender of the tenant, the 
tenant hath no way to recover his cattle 
but by his writ of replevin ; for if he takes 
them out of the pound himfelf, he iS liabte 
to an aftion for breaking the pound: — thii 
puts the lord to his avowry, wherein he 
muft (hew the caufe of his taJcing and de- 
tention ; to which the plainlifF in replevin 
pleads, that after the taking, and before 
the impounding, he made aifiiflicient ten- 
der; and thereupon it ihall be tried by a 
jury whether the tender was fufficient, and 
if it be found fo, the plaintiff in replevia 
(hall have damages for fuch unlawful de- 
tention« 

But tho\^h by the Common law this writ 
was made jufticiiil for the eafe of the fub- 
jed, and the more fpeedy adminiftration of 
juftice, yet the fubjeft, both lord and te- 
nant, was expofed to many difficulties and 
inConveniencies in the progrefs of the fuit, 
which wece afterwards removed by feveral 
ftatutes. For, 

ijl. The replevin at common law was alnft, 139.- 
only by writ, and this application muft have 5 Mod, 153. 
been to the chancery, which was too tedi- 
ous for the diftant p^ts of the kingdom. 

To 
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51H. 3^ To make this remedy therefore more ex- 

peditious, it is provided by the ftatute of 
Marlbridgey c. 21. ^od fi averia alicujus 
capiantuvy & injufte defineantur, vicecomes 
pofi querimoniam inde Jibi faSamy ea fine im- 
pedimenfOy vel caniradiflione ejus qui diSa 

2lnll. 139* averia eeperit J deliberare pq/Jit. — By force of 
this ftatute the IherifF may hold plea in re- 
plevin BY PLAINT of any value, as he might 
at comniion law on a writ of replevin ; the 
writ of replevin being a justicies or com- 
miflion for that purpofe. 

F.N.B.69.E. And to take away all the delays which 

Co. Lh. 145. attended the replevin by writ, the fheriiF, 

16H 7^?4. ^^ ^^^^ ^^* "^^y> upon complaint made, 
command his bailiff, either by word or 
precept, to replevy the plaintiff's beafts; 
for poflibly the fheriff cannot write, which 
was frequently the cife in thofe days, or 
has not the nrxaterials of writing with him; 

Bro. tit. Re- and this the fheriff may do out of his 

plevin,pl.46. county court. For this aft being made 
for the more fpecdy adminiftration of juf- 
tice, hath receiived the moft favourable con- 
ftruftion. It would be very inconvenient 
that the owner of the' beafts, for whofe 
benefit the aft was mad«, ftiould ftay till 
the next county court, which, is held only 
from month to month. But then tjie, fheriff 
.muft enter the plaint at the next court, that 
it may appear on the rolls of the court. 

L.Raym.219. [Yet a prefcription to replevy upon plaints 
levied out of court, is bad.] 

Q,dlyy Another mifchief at common law 
was, that the replevin being juflicial, and 
detcmiinable in the county court, if th^ 
plaintiff in replevin pleaded to the lord's 

•avowry 
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^avowry that the icntncy was bors de Jin 
fee^ the inferior court had no farther conu- 
£ince of the a^ion; becaufe this plep. 
brought THE FiiEEHOLD in qiieflioni which 
the county courts not being a court of re- 
cord, had no power to try, and therefore 
could not proceed. By fuch means th^t 
Jord was .left without rertiedy to recover 
.the -b&afts as his pledges ; becaufe the court 
could not deterniine the point on which 
the return was to be niade. This was re^ 
medied by Wefim^ 2. c. ±^ which g^ve the 13 Ed. 1. 
lord a pone to remove the caufe into the 
feiqg's courts, where that plea might be 
tried, and 4:he lord be efiablilhed in the 
^poff^flion of his Services, and ftill have 
the ^pledges de retorno habendq jretained for 
him. 

Athird mifchief at common law was, that 
when tbe avowant had judgment for a re- 
turn of the besdls, he liad very often no 
. benefit by his iuit ; becaufe it frequently 
•happened -that, pending the fyit, the tenant 
h^fold the battle dchvcrcd to him on the 
Jtplevin, -and become infolvent. The mif- 
chief arofe fr6m this, that the fheriff could 
oaly take from the plaintiff plegii de pro^e- 
.fiiendo in this, as in other aftions; which 
pledges were only to anfwer the ame^cia- 
-ment to the king pro faljo clamore^ and 
koked no further ! and even thefe being 
^cry finall did foo^i degenerate into mere 
matter of form. iTo remedy this incon- 
venience the faid ftatute of Wejim. 2., €. 2. 
^ hath' dircfted the fberilf, nonjolummodo re- '3 Ed. i. 
€ipere plegios de profequendo a €Cn<iuerentibuSy 
/sd etiam de averiis retornandis, ft adjudi-- 

F cetur 
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cetur retomand* ; &? / quis alio ntodo flegios 
ceperit, reffondeat ipfe de fretio averior*.--^ 
But the method of proceeding in this cafe 
will be fully treated of under the writ de 
ratomo babendo. 

9Id11« 340. 4^hly. Another mifchicf was, that if the 
plaintiflT had nonfuited himfelf, and the 
avowant had jijdgnrrent, yet he could not 
have a return irreplevilable; but the te- 
nant might replevy the fame diflrefs in 
infinitum. This alfb is remedied by the 
fame ftatute of JVeftnt. 2. r. 2. by which it 

13 Ed. I. is provided, quod quam cito adjudicatum fu- 
erit ntomum averiorum dijiringenti\ per breve 
dejudicioy mandetur'Oicecomitiy quod retomum 
habere faciat diftringenti de averiis, in quo 
hrevi injeratur^ quod vicecomes ea non de- 
liberet fine breviy in quo fiat mentio dejudicio 
per jujiic' reddit'; quod fieri non poterit niji 
per breve quod exeat de rotulis juftic\ coram 
quibus deduEla fuerit loquela. Purfuant to 
this law, the writ de Retomo babendo con- 

Reg.Jud.4.8. eludes thus, after a recital of the judgment 
for the avowant, — " ideo tibipracipimus quod 
pr^ed* (thti avowant) averia pried' fine dila- 
tione ret ornari facias y 6? ea ad querimoniam 
ipftus (the plaintiff in replevin) non deliberes 
fine brevi noftrOy quod de prafaf judicio ex^ 
prejfam faciat mentionemJ"^ 

" Therefore we command you, that the 
aforefaid (the avowant) the beafls aforefaid 
without delay you return, and that you do 
not deliver them upon the complaint of 
(the plaintiff in replevin) without our writ, 
which fhould expredy mention the aforefaid 
judgment." 

•This 
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This writ, which muft recite the former 
judgment^^ is the writ of fecond deliver- 
ance, which will be treated of in its proper 
place. — Only here it may be neceflary to a Inft. 341 . 
obferve, that if the avowant hath judgment 
in the fecond deliverance, he fhall have re- 
turn irreplevifable of the beafts ; but fub- 
jedt ftill to redemption by the tenant on 
payment of the rent; becaufe they are ftill 
in the nature of a gage or pledge. The 
feveral other alterations that have been made 
in the replevin will be taken notice of under 
the fubfequent heads. 

II. Of the duty of the flieriff in the exe- 
cution of the replevin ; and herein of the* 
pledges. 

Whether the replevin be by plaint or Da!t. Shcr. 
writ, the IherifF, before he grants the one 277- 439- 
or executes the other, ought to take from Cro.Car.446. 
the plaintiff pledges de prof* and P^^dg^s ^.J'^^j^'^^^'q^ 
de retorno habendo^. The firft, as has been skin. 244. 
faid, was at common law, to anfwer the S. C. 
amerciaments to the king pro falfo clamore^ 
in cafe the plaintiflF did not prevail in the 
fuit. The other pledges were introduced 
hyWeftm. 2. c. 1. for the fecurity of the 
avowant, in cafe he Ihould have judgment 
for return of the beafts. — And by this aft 
thefe pledges are anfwerable to the avowant, 
if the plaintiff hath difpofed of the beafts 
pending the fuit. And if the pledges 
are infufficient, - the ftieriff is made an- 
fwerable by that ftatute for their infuffi-' 
ciency. 

And it feems the pledges pro retorno Dale. Shcr. 
habendoy may be by bond even of the 44o. 
plaintiff in replevin himfelf. The condi- P^^' ^"^^^ 
F 2 tion 
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Id. Rtym. tion of which is, not only that the plaintiff 
*?^* Ihall prolecutc the fuit in replevin, but alfo 

that he will make return of the beafts, if 
return thereof be adjudged by law, and 
alfo to fave harmlefs and indemnify the 
JherifF for delivery of the faid beafts : for 
the fherifF being anfwerable for the fuffi- 
ciency of thtr pledges, may take the fe- 
curity as he pleafes, fince it is itt his own 
peril. 
Cro.Car 446. Thefe pledges are in the nature 6f furc- 
I Jooc$ 378. ties pro retorno hahndoy and therefore money 
D.iuShcr. or any other cattle being -a pawn, is riot a 
^^*' V'^cdge within this ftatute ; for the procefs, 

' as fhall be heieafter fhewn, is by Jcite fd^ 

ciasy which is a procefs to bring the pledge 
or furety into court to fhew caufe, and 
- therefore cattle cannot be a proper pledge. 
For this reafon, a fherifF has been adjudged 
to be liable to an aftion on the cafe for 
taking money, as a ^ItA^tde retorno babtndoi 
becaufe the money v;as not fuch a pledge 
as the ftatute direfts. And it feems there 
need not necessarily be more pledges 
than one, if that be fufficient; though the 
words of the aft are fledges in the plural 
number: becaufe if one pledge be fuffici- 
ent, the defendant hath no lofs, and there- 
fore the intention of the ftatute is an- 
fwered which provides for the defendant'^ 
fafety. 

[Now, for the greater fecurity of perfons 
diftraining for rent, it is provided by fta- 
tute (11 G. 2. c. 19. §. 23.) that fheriffs 
and other officers, having authority to grant 
replevins, fhall in every replevin of a di- 
ftrefs FOR HENT take in their own names, 

frora 
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from the plaintiff and two fureti^s^ a bond 
in doubk the value of the gpo^Js d^ift^^i^.^^ 
(fuch value to be afcertaioed by the oath 
of one. or more witneffes not intcrefted, 
which oath the perfon grafting fuch re- 
plevin is to adi«iioifter) and conditioned for 
profecuting the fuit with effc<5t and without 
delay, and for. returning the good^ in cafe 
a retxurn Ihdl be awarded^ before any de^ 
liverance be made of the diftrefs 5 and fuc]^ 
flicrifFor officer taking fiich bpnd, fliall at 
the requcfl and cofts of the aypwant, of 
perfon making conufance^ al^g^ fuch bon4 
to the avowant, &c. by inclprfi^g the fame, 
and attefling it und^r his hand and feai 
in the prefencc of two or mpr^ 'syitnelTes^ 
which may be done without any ftamp ; 
prjDvided the affignmejjt hp ft^mped before 
any aftion brought thereon s and if the 
bond be forfeited^ th^ ayp3Y^]!x^ &c. may 
bring an adiop thereupoja in hi; ow^i namc> 
-and the court may by rul^ gjve fvich relief 
to the parlies upon fuch b^^d, as m^y be 
agreeable to juftic^; and fuch rule fhall 
have the effe<£k of a defeazancci.} 

The flieriff having thus wjc^n pledges 2 Inft. 139, 
from the plaintiff in repl^yin;^ he ought 14^. 
forthwith t6 make deliverancp of ithe goods F-W.B.68.F. 
or cattle diftrainedi but if tjijc diftreS was 
tak^n within a liberfy md imppiuided th^r^, 
the Iberiff ought firft to iffii^ hi? warrant 
to the bailiff jrf the liberty, h^viijg return 
of vrits, to make deliy^ra^cc. And if 
the bailiff makes no ^nfwer, pf as the fta- 
tute of Marlbridge fays, c. ai. — Ea delibe- 
Tart nolutrity tunc vicecpms fro def^Su ipfius 
iailivi €A faciat ^Merm.-^TKii ^ft, ;|s 
F 3 to 
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to this part of it, was made to enlarge the 
power of the fherifF, by impowering him 
to enter into the liberty to make delivery, 
where the bailiff was negligent. Whereas 
at common law the fheriff could not enter 
into the liberty without a non omiitasy which 
was too dilatory. 
2 Inft. 1 40. And by this aft, if a diftrefs was taken 
out of a liberty and impounded within it, 
the fheriff might enter the liberty without 
any previous warrant to the bailiff; becaufe 
the caption, which is one of the points 
complained of in the replevin, was in the 
county, and out of the liberty ; and there- 
fore the right to make a deliverance, ought 
to be in that officer, withi^ whofe diflrift 
or jurifdiftion the caufe of complaint firft 
arofe. And all this is law, whether the 
replevin be by plaint or by writ. 

If the diftrefs be drawn into a houfe, 
caflle, or other flrong hold, the Iheriffor 
his bailiff, after demand made for de- 
liverance of the diftrefs, may break open 
the houfe or caftle to replevy them.— ^This 
feems to be the common law; — for though 
a man's houfe is privileged by common law 
for himfelf, his family, and his own goods, 
fo that the fheriff cannot break it open to 
attach any of them in a civil aftion at the 
fuit of a private perfon ; — yet a man's houfe 
could not privilege or proteft the goods of 
ANOTHER perfon unjuftly taken, fo as to 
prevent the officer to make replevin; be- 
caufe the privilege and fecurity of a man^s 
houfe could proteft but his own goods. — 
This praftice however, of driving diftreffes 
into ftrong holds, was fo frequent in the 
, barona 
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barons wars, and the poorer fort fuffered 
ib much from the men of power, that the 
ftatute oi fVeJim. i. 4:. 17. exprefly gives 2 Inft, i^j^ 
this power to the fheriff, or his officer, to 
break the houfe to make delivery of the 
cattle, whether the replevin be by plaint 
or by writ. —But this, as is faid, muft be 
after demand made, and notice given to 
the lord to fuffer them to be replevied. 
And, to deter the perfon diftraining from Dale. Sber. 
refufing or negle6ling to deliver the di- 43 8* 439* 
ftrefs, the ftatute further direfts, that the 
caftle, or ftrong hold, Ihall be razed and 
thrown down i but this muft be on a foit ainft. 194. 
in behalf of the king, wherein all parties 
concerned in intereft muft firft be heard. 
And by this a£l, if the bailiff of a liberty, 
having return of writs, Ihall not make de- 
liverance for the reafon aforefaid, the fheriff 
may proceed without delay, or any new 
authority, to make replevin in manner 
afore-mentioned. Though in other actions, 
even in executions, at the fuit of private 
pcrfons, he cannot enter a liberty, without a 
Mon omittas. 

If the replevin be executed, and the deli- Dalt. Shcr, 
verance made, where it is by plaint, the bai- 43^» 439- 
iifF, at the time he makes deliverance, ought 
alfo to attach the defendant by his goods, 
to make him appear at the next court day; 
for in thijs aftion the attachment is the firft 
procefs i becaufe the replevin complains of 
a tortious taking, which is in nature of a 
trelpafs. ^ 

Where the replevin is by writ, ^nd the F. N. B.7o» 
flierifF executes it before the alias^ or pluries ^*^** 5^«^ 
F 4 comes ^*®* 
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eomes to his hands, the fhcrifF may hold 
pl6a of it in hia county court ; but cither 
party may remove it hy pone or rec^rdar^ 
into the courts above ; the plmntifF. with^ 
out caufe, and the defendant upon cawfe 
fliewn. 

This t^rit of pone, if it be taken out by* 
t'he pkintifF in replevin, hath a claufe in^ 
* it, to fummon the defendant to appear in 

the court above, at the return of the writr 
qucd tunc jit ibidem pr a fcvto A, (the plaintiff) 
inde rejponjurus \ and fo vice verja^ If the 
replevin be removed by the defendant, then 
the pone commands the iherifF, " qMoidieaf 
pr^fato A. (the plaimifF) quod fit ihi h^ 
quelam Juam verjus pr^ediHum B. (the de- 
fendant) inde proJecuturu'Sy Ji voluerit, (ic^** 
~'' To tell the aforefaid yi. (the plaintiff; to 
be there to profecute his plaint thereof 
againft the ^orefaid B* (the defendant) 
if he fhall think proper.** And by thia 
means both parties have days in the court 
above. 
F.N,B.68.E. If the (heriff doth nothing upon the firft 
writ, the plaintiff may have an alias, and 
after that a pluries replevin. In the plttries is 
always inferted this claufe, " vel caufam nobis 
certificesy quare mandatum nofirum, alias tibi 
inde direSlum, exequi nolicifti ^el non potuiJN.'* 
— " Or certify your reafon to us why you 
would not or could not execute opr com- 
mands heretofore to you hereupon di- 
reded.** * . 

The fame may be inferred in the alias, if 
the plaintiff plcafes, and then both the alias 
^rd pluries are returnable in the king's 

3 bench 
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bench or c(»xunon pleas.; s^d the plums 
always determines the power of the fterifF to. 
hold pica o£ uhe replevin in the cowidty; 
and fo doth die alias^ where the £iid: ckitke. 
of V4l caujam fwiis cert^cesy &f r. iA in&rtedw. 
The reafon is, becavfe this daufe givesi 
either party a right to call upoa th^ fbcr iifF, , 
m the courts above, to give an accouitt of 
the execution of the writs and this on the 
pretence or fiappofition, thaf: the &erifF 
hath not legally esoecuted the writ. The 
iheriff, thus called upon, cannot give 
the court an. account how he hath exe- 
cuted the writ, but by his return on the 
writ itfelf ; and ^ that cannot appear ju- 
dicially to the court, till the writ and 
the return be filed ; ai>d the flicrifF hav^ 
ing thus parted with the writ, he Hm 
BO authority to proceed farther in the court 
below. 

By this means the plaintiff in replevin 
may controvert the Aeriff's return, and 
fhail recov^er damages againft him, if it be 
found to be falfe, or not duly made.— r This 
is aillowed the plaintiff, not only £:)r hiis 
damages, but alfo to intit)e th^ king to t ^ 

fine againft; the jheriff for his contempt i 
and is the moft expeditious w^y to oblige 
the fheriff to nnakc the ddiverancc feirly, 
that the plaintiff may xikot want his benft^ 
to carry on his hulbandry.-r^-^ But U the 
flieriff injures the defendant m the exeicur 
tioft of the replevin, by taking ibpfje ef hi$ 
cattle, the defendant has; his adbiaii fif tfrfr 
pafs againft hhn to punifli hiip^ as in all 
Other cafes of trelpafs. Here we na^y obr 

ferye 
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fcrve one thing peculiar to this writ of re- 
plevin, that the defendant on the return 
of the alias ^ndfluries has no day in court; 
lior is he fo much as fummoned to appear 
by the writ. in the court above; whereas, 
in all other aftions, the defendant by the 
very original is put to his pledges for his 
appearance. — But the reafon of the differ- 
ence is this. In other originals, the de- 
fendant is but fummoned to anfwer the 
plaintiff's demands, and the plaintiff by 
fuch writ gets nothing from the defend-* 
ant till the event of the fuit, and therefore 
the defSendant mufl have a day in court by 
the original. — But in replevin the plaintiff 
, hath his beafts reflored to him on the exe- 
cution of his writ, and the defendant ihall 
never hay/e return, unlefs in his avowry he 
can juftify the caption ; fo that from hence; 
it appears the defendant need not be. fum- 
moned in this writ; becaufe it is plainly 
for his intereft to do fo, otherwife he can 
never have a return of the cattle. ■ - 
Thus the defendant becomes plaintiff ojr 
iRoUAbr. afton— Hence it follows that the parties 
* '* in replevin, may appear and plead at any 

other term than that in which the replevin 
is returned ; becaufe having no day in court 
on the return, as is before obferved, there 
can be no difcontinuance of the fuit, though 
the plaintiff Ihould not declare in the fame 
term. — If tlie plaintiff fhoiild not declare in 
replevin, the defendant, though he hath no 
day in court, may however come in, and 
oblige the plaintiff by rule of court to de- 
clare ; becaufe otherwife the defendant could 

never 
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never have the judgment of the court, for a 
return of the beafts. 

But if the plaintiff ftiould of himfelf de- Offic. Brer. 
cl2«*e without any compulfion from the de-4«3' 
fendant, as he may do, the defendant is ^^^^ ^+^* *• 
brought into court by attachmenti (^c. to * "^Z*''" 
plead 5 and if the plaintiff (hall obtain 
judgment by default, what remedy hath 
he for his damages ? 

It is ufual now for the plaintiff to take F. N* B. 6S. 
out the replevin, aiias and pluriesy at theE. 
fame time ;. and if he has a mind to take 
the caufe at once out of the IherifF's hands, 
he may deliver the alias or pluries as he 
thinks fit to the Iheriff, without ever (hew- 
ing him the original writ. — Bv this the 
plaintiff, as is already obferved, has a right 
,to call for the fheriff*^ return, and the 
Iheriff ought himfelf to appear in the court 
above, to purge his contempt, for difobey- 
ing or not executing the original writ, 
which the law prefumes wa3 delivered to 
him ; and then the fheriff may excufe hinir 
fclf by making an honeft return on the alias Raft. Ent. 
or pluries y — Q quod nullum aliud hrevCy Cs?r. Sl^- ^ 
came to his hands. And thus the plain- 
tiff, if he pleafes, may at once ouft the 
fheriff of his jurifdiftion, without th^ trou- 
ble of removing the plea out of the fhe- 
riff 's court by pone. 

III. We come now to the procefs in re- 
plevin to make the defendant appear. 

And here it is to be known, that the re- Reg. %u 
plevin is vicontiel^ and is a commiffion j:o 
give the fheriff authority to gage deliver- 
ance of the beafts, and therefore there is no 
day given to the defendant by this writ. 

But 
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But on thU commiffion the fheriff* makes 
out a precept to deliver the beafts, and alfo 
an attachment to the defendant to appear 
at the next court day. — So if it be by plaint, 
the precept is made to the bailiff tQ deliver 
the oeafts, and to attach the defendant. 
And the reafoii why attachment is the firft 
proeefst is, that replevin complaining of a 
tortious taking, is in nature of a trefpafs ; and 
there an attachment per plegios is the firft 
procefs, left the defeindant Ihould efcape* 

But if the fheriff do not execute the re- 
pl^n, then an alias goes out, to which 
there may be a vei caufam nobis fi^ifices \ 
and the reafon is, that the plaintiff being 
deprived of the ufc of his beafts, which 
lie is obliged to fuftain in the pound, th? 
law allows that he ftiould in the alias io- 
fert the third proceis \ becaufe though the 
- officer, as a defaulter, is not anlwerable for 
not executing mefiie procefs, till after two 
defaults ; yet, becaufe the beafts may be 
eloigned, the withernam may iflue on the 
Jfecond procefe, and the caufam nobis fignifi- 
ces be put in the aUas. And this alias is 
returnable into the king's bench or com- 
mon pleas. In the common pleas, becaufe 
it is a civil plea ; and in the king's bench, 
becaufe it is in the nature of a trefpafs. 
It is alfo returnable into chancery, becaufe 
he may have a withernam thence upon an 
elongatay fince there is another origin^, 
t^. 9,pluriesy which is yet to be iffued out 
of that court. 

If there be not caufam nobis fignifices^ it 
is only vicontisly as the firfl writ. In thje 
pluries they muft put in the claufe, vel 

caufam 
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caujam nobis figfiificesy becaufe there hav'e 
been two neglefb already m the procefs, — 
Wheh the pluries iffucs, it has been much 
difputed whether the fherifKs tfKmtiH power 
be determined. And it is faid, in one cafe, 2 H. 7. y.^ 
that fince the writ is to replevy vel cuujafn ^*^* AbMk- 
fignificesy the vicontiel p6tver continues. — ,5^^*^' 
But if the IherifF does not replevy, then he 
is to fhew caufe why he did not; and. this 
is "argued to be the fenfe of the writ, from 
the disjunftive words contained in it. 

But I take it, that the vicontiel .pohver is Fitz. Abr. 
determined by the pluries. i . Becaufe the «^'* >/''«• 
IherifF has been twice guilty of ncgledting 
■his duty, iind therefore is.notto be trufted 
with judicial power. 2. He is arifwerable 
to the court hoW he h^s obeyed the writ ; 
and therefore the court muft have the writ, 
»to fee whether he hds done his duty <)r not. 
And if th« court be intitled to the w/Jt, to 
fee whether the /officer has done his <iuty, 
he cannot proceed on the writ. 

j^The pluries replevin fuperfedes the pro- 
ceedings of the IherifF, and the proceedings 
are upon that writ, and 90t upon the plaint ; 
:as they are, when the plea is removed by 
tecordari. Xd. Raym. 617.] 

By the pluries there is no day in court, 
cither to the plaintiff or defendfmt, but only 
to the'fhcrifF in order to fine him fordifo- 
obeying the firft writ. [But though there is 
neither fummons nor attachment in'the^fe- 
rirVj, yet the return of it is a good day in / 
•court K) the parties. And the entry in fuch 
cafe is, that the dckndsint aitacbiatus e/l mI 
' refpmtdendunt de placito quare cepit^ &c. for 
tho 3gh there is no actual attachment, yet 

there 
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there is an attachment in cpnfequencc of 
law, the defendant being obliged to Jtppear 
upon the peril of a withernam. Ld, Raym. 
617. Salk. 583. S. C] If the parties neg- 
left t6 appear on the return of the pluries^ 
the way, to give them day, is as follows. 

If the! plaintiff comes into court, and 
ohtulit Jcy at the day on which the IherifF is 
to ftiew caufe to that court, why he did 
not execute the firft vicontiel procefs, there. 
Raft. Ent. as it appears by the entries in Raftel^ he 
570. t. fhall have an attachment againft the defen- 
dant, to bring him in to anfwer, and this 
writ gives them both a day in court. 

The reafon is, that replevin is in nature 
of a trefpafs, and on every trefpafs the at* 
tachment is the firft procefs ; and therefore 
as well in the fheriff's court below, as in 
the court above, the plaintiff may have ^n» 
attachment in the firft procefs, and if the 
defendant does not appear, and nulla bona 
be returned, then on the ftatute 25 £. 3. 
ch. 17. they may have a capias and procefs 
of outlawry.— But at common law, there 
was only a^ diftrefs infinite ; becaufe there 
was no fine to the king on the replevin ; 
unlefs where the elongata or claim of pro- 
perty was returned by the fheriff ; for thefe 
being contempts of the king's procefs, 
there was a fine at common law, and there- 
fore a capias in the common procefs came 
in by the ftatute. 
Bro. tit Jour. But if the defendant comes in ^t the 
pl. 82. day the fheriff has in court, he cannot de- 

mand the plaintiff, becaufe the plaintiff has 
given the defendant no day in court ; and 
if the defendant hath no day, he cannot 

demand 
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demand the plaintiff under the peril of a 
nonfuit ; and therefore the method is for 
the defendant to have a fpecial writ to warn 
the' plaintiff, to come into court and profc- 
cute his plaint, which is in nature of a 
venire ; and if the plaintiff does not come 
into court at the return of fuch writ, thea 
he ihall be nonfuited, and the pledges 
amerced. — In the fame manner where there F. N. B. 69, 
is a vitious ponCy that gives the defendant M. 
no day in court ; yet the record being re- 
moved, the court proceeds on the firft writ ^ 
and on fuch writ if the defendant appears, 
the plaintiff is not demandable, becaufe 
there is no day given to the defendant, but 
he has a fpecial writ to warn the plaintiff to 
come in and profecute, and if the plaintiff 
does not on fuch writ appear, he is non- 
fuited, ^ 

IV. Of the procefs where the goods arc 
eloigned ; and herein x)f the writ of wiiher- 
nam. « 

* tVithernam is derived from the Saxon 2 Inft. 140,1. 
words weder (other) and naam (diftrefs) fig- 
nifymg another diftrefs, inftead of the for- 
mer, which was eloigned! Vetitum namium Spe^^m. df 
fignifics a forbidden, diftrefs ; and therefore f'^r&if nami^ 
though a diftrefs were originally lawful, yet *** '' ^ttitum 
if it be detained againft the replevin, it is ^'^^^^^ 
vetitum namium and unlawful. 

The withernam is part of the lex talionis, 
which as it prevailed in the cafes of maihem, 
where the judgment of old was - in this 
kingdom, — eye for eye, and tooth (6rt 
tooth, — fo was it in the cafe of taking and 
detaining againft pledges, — beaft for beafl. 

Withernam w.is twofold. 

In 
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In ^h^ cowrity below i and 

In the courts above; 
Reg, 82. ^- In the county below, though the (he- 

riff's bailiff returned that the feafts were 
eloigned, yfet the witherHam did not immb^ 
DiAT^ELy go, becaufe the defendant was not 
to k)fe his <>wn beafts on the return of n 
bailiff, againft Whom, if the return were 
falfe, he coliM have no fatisfaftion. — There- 
fore iff ftich cafe, there was an inqucft of 
office holden by the fhcriff, to fee whether 
the beafts were found to be eloigned or 
not I and if the beafts were found eloigned^ 
then there iffued a wiibMfam^ for thrcloign- 
ment found by cbe jury, T^r^/iiv^Mi /^^rm to/r- 
onis. 

i. In the courts above, the ttfHiemam k 
awarded on the elongate returned. For the 
king's minifter having returned, that the 
beafts wefe eloigned, fo that he could not 
do execution, there is a proper ground to 
award this procefs. — 

Firft, becaufe the flieriff is liable for a 
falfe return, #ho ii ^ perfbn fufficient to 
• anfiirer the party. Secondly, becaufe the 

(heriff's return is fuppofed to be true till 
the contrary ilppears. And there is no 
mifchief to the defen^dattt in this cafe, fiaoe 
on producing the cattle ^hich hehastakasj' 
he may have his beafts agdn ; «nd there- 
^ fbre it Was ^thp^r fuch ^ writ ihouid goou t 
Jtcundim legem tati6fds^ on the Iberiff '9 re- 
turn, without any itiqueftj radier than die 
plaihtiff ftiduM want his cattle, and his huf- 
bandry ftand ftill in the mean tinrte. 
F. N, B. 73. *rhis writ lieth where a man takes the 
£• goods or cattle of another roan, and the 

party" 
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party fucth a rcplcvm by writ, and an alias 
and fluries \ and upon the fhries the Ihe- 
rifF doth return, that the cattle or goods 
^rc eloigned, £s?r. then this writ o( wither-- 
nam fliall iflue out of the court where the 
fluries is Returned |— returnable in the * 
king's bench or conimon pleas. And the 
form of the writ is fych : 

" Rgx vie. Line. Jalutem. ^um fluries 
tibi fraceperimusy quod jufte, 6f^. A. averia 
Jua qUiB B. ^c. vel eaujam^ (^c. , quare man- 
latum nojirkm, fluries tibi inde direSum^ ex-- 
equi noluifti -vel non fotuiftis dc tu nobis 
fiptijkaverisy qmd fofiquam fradiSius'^. ave^ 
ria fradiSii A. cefit in comitatu tuoj ea fu^ 
gavit de comitatu fradiSto in comitatum B« • 
fer quod ea eidem A. replegiare non fotuifii ; 
n^s malitia iffius B. obviare volentes in bac 
fartty tibi friecifimns quod averia fradiHi 
B. in halliva tua inventa^ fine dilatione cafias 
in withernam, i^ ea detineas, donee eidem A* 
averia Jua frddiSta Jecundum legem 6? con^- 
Juetudinem regni nojiri reflegiare fojjisj juxta 
tenorem mandatorum noftrorum fradiSlorum, 
frius tibi, iicJ' 

" George the third, fc?<r. To the Ihcriff 
(ii i^c. greeting: Whereas we have often 
commanded vou that juftly, fcfr, to A. his 
bc^fts, whicn B' ^c. or the reafon, 6?f . 
wherefore you would not or could not exe- 
cute our command hereupon <^tcn directed 
to you ; and you have fignified to us that 
after the aforefaid* B, the bc^^s of the 
albn^faid A. had taken in your county, he 
drove them out of the aforefeid county into 
tfee county of B. by reafon whereof yoii 
c^uld jK)t replevy them to- the faid A. 
G We, 
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We, being defirous to prevent the mifchie- 
vous defign of the faid B. in this behalf, do 
comniarid you, that without delay you take 
in withernam the beafts of the aforefaid B. 
found in your bailiwick, and detain them 
until you are able to replevy te the faid 
A. his ' beafb aforefaid, according to the 
law and cuftom of our realm, and purfuant 
to the tenor of our commands aforefaid, be- 
fore to you, 6f^." 
II H. 8. 1 6. But this writ does not lie upon fuggeftion 
only that the beafts are eloigned, by reafon 
whereof the IherifF cannot replevy them> 
&r. for this being an ^mzrAfecundum legem 
talionisj cannot be on a furmife,'but only 
be where the eloignment is found by inqueft 
^"ii^low. Of returned above, by the proper officer. 
F. N. B. Ty And this writ fliall not ifluc out of chan- 
^- eery, unlefs ekngata be returned into that 

** • ^** court upon the alias y ^c. (or the elongatd 
being die foundation of the withernam, 
wherever the elongata is returned, there the. 
withernam muft be awarded ; and fince the 
alias ^ as it is faid, is returnable into chan- 
cery, the withernam muft thence iffue. But 
though It goes out from thence, it is re- 
turnable into one of the benches, becaufc 
it gives the defendant day thereon to pro- 
ceed; for fince the defendant's goods arc 
taken Je^undum legem taliomsj he muft have 
a day given to difpute the legality of fuch 
taking. 
J^ N. B. 73. The defendant (hall have a day in this 
^' writ by attachment, and n^t otherwife ; as 

45 eA\ Ya, ^^ elongata be returned on the fluries reple- 
t^ H. 6. ^y. gi^^i /ai^iasy then the writ of withernam has 
Dyer 189. this claufe,-— " Etji querens fecerit^^c^ tune 

fonc 
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pone defendentem, (^c. ad refppndendum tarn 
domino regi de contemptUy quam prafato que^ 
renti de captione et injuftd detentione catallorum 
pTitdiSorum.'* 

*' And if the plaintiff Ihall make, 6f^. 
then put the defendant, Off. to anfwcr as well 
the lord the king for the contempt, as the 
aforefaid plaintiff for the taking and unjuft 
detention of the aforefaid cattle." 

The attachnient is put into this writ, bc- 
caufe it is not SLvicontiel writ, as the replevin, 
but a judicial writ, founded on the fuppofition 
of an original unlawful taking j and like- 
wife of a contempt, by not permitting the 
iheriff to gage deliverance. 

But it feems there had been no fuchDycr 189, 
claufe in the withernam, if it had been on 44 Aff. 1 5. 
a plaint in the county ; for the flieriff can- 
not upon his plaint punilh the cloignnfieht, 
ds a contempt of the authority of the king, 
fince it is only a contempt of the procefs 
of his own court. For the fame reafon it 
feems, that if a plaint be removed by recor- 
dare, which gives the parties day in court, 
the withernam Ihall go without fuch fpecial 
attachment, to anfwer the contempt of the 
flieriff 's court below. But if the replevin 
had been by writ, and fuch writ had bcefe 
removed by pone, and the flieriff had re- 
turned an cloignment, there it feems the 
attachment for the contempt had been in 
the withernam, becaufe there the plaintiff 
had been attached for his contempt to the 
king. 

The writ of withernam ought to rehearfe-F. N. B. 73^ 
th« caufe which the flieriff returneth, for G. 
which he cannot replevy \ as to fay,. . 

> G 2 ^' A^ 
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" Ac pofiquam pradiHus B. cat alia velaverta 
ilia cepity catalU vel averia,illa (aut bovem 
vel equum ilium) ilongavit extra halli'Oam 
tuamj ita quod nullam deliberationem ind^t 
eidem A. facere potuifth ficut nobis ftgnifi- 
cajliy i^c* Nos tibi prd^dpimus quod catalla 
vel averiaj ^c. prsdiSi B. fine dilatione cap* 
in withernam^ et ea detineas donee eidem A. &V/* 
" And after the aforefaid5.-had taken the 
cattle or bejE^Si he eloigned the cattle or 
beafts, (or ox, or horfe) aforefaid, out q£ 
your bailiwick, fo that you could not make 
' any delivery of them to thefald^f, as you have 
fignified td us, 6f<r. We command you that 
without delay you take in withernam the 
cattle or beafts, &r. o( the aforefaid B. and 
them detain until to the faid A. &c.*^ 
IReg, 82, And there areyery many caufes that the 

IherilF may return upon the pluriesy where- 
fore he cannot replevy, whereof divers of 
them do appear in the regifttry which may 
be feen there. 
F. N. B 74. And if the Iheriff return upon the pluries 
^* replevin, that he hat]i lent unto the bailiff 

of the liberty, who hath return of writs> 
and that the bailiff hath given anfwer 
that he cannot execute the writ, becaufe he 
cannot have a view of the cattle or goods 
which were taken j then the court in which 
fuch return is made, Ihall award a writ of 
withernam dlrefted unto the fheriff; and 
the (heriiF ihall thereupon make his precept 
unto the bailiff of the liberty 1 and if the. . 
bailiff of the liberty doth not make a returh 
therc;of unto the fhcriff, then the iheriff 
jQiall return the whole m^itter in court> and 
thereupon i\\% court Ihall award a writ of 

withernam^ 
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wtbtmamy and a itcn omitas withi:he fame ; 
and the form of the writ Ihall be fuch : 

" Rex wV. Br.faluf\ CumfW fe?. \ufq\ thi, 
* vel non patutfii^'] ac R. de C. ialliv* liber- 
Uf de J. ctii return* hrev* nofir^ habere fecijlij 
fibi rejppnderity quod executionem hrevis illius 
facere non potuity &c: Jicut tu nobis Jiptifi^ 
cafti ; per quod tibi pfaceperimtUy quod averia 
pradi^i B. in ^allivd tud fine diVone caperes 
himihernamy et ea detineres donee eidem A, 
averia Judy fe?r. vel eaujam nobis fignificaresy 
^c. ac tu nobis returnaverisi quod idem R. 
halliv. libertat. prad. cut return, fcff. habere 
feciftiy nullum tibi inde dedit rejponf. 7ibi 
pr/tcipimusy qUod non ontittas propter libertat* 
pr^fdiffamy quin earn ingrediarisy et capiasy ' 
{3c. in withernam), donecy fe?r. juxtay ^c. 
reflcy l£er 

" George the third, &?r. To the flieriff of 
I3c^ greeting: Whereas many times, I3c. 
\^ until or could not execute, £^r!'] And 
;R. of €. bailiff of the liberty of 7. whom 
you have made to have th^ return of our 
writ, hath anftvered you that he could not 
execute that writ, iSc. as you have figni- 
tied to us ; wherefore we commanded you, 
that you ftiould without delay take ^in wi- 
Jtbemam the beafts of the aforefaid B. in 
your bailiwick, and them detain until to 
the fame j1. hii beafts, 6f f . or jQbould fig- 
nify to us the reafon, 6f f . why you could 
not; and you have returned to us, that 
the fame R. bailiff of the liberty aforefaid, 
whom yoii have made to have the return^ ^c. 
gave you no anfwer thereupon. We com- 
mand you, that you do nqt omit by reafon 
«f the aforefaid liberty, but that ypu enter 
G 3 it. 
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it, fc?f . and take, ^c. in witbimam untiU 

Cffr, purfuant, fefr. Witnefs, 6ff/' 

F. N, B. 74. And if a, man's cattle be diftraincd, and 

B. he fue a replevjn, by plaint made unto the 

c"\' wSffl ^^^^^* for which the iherifFnriakes a precept 

1*. c.'i7. *^^ ^'^^ bailifF to replevy them, and the 

bailiff return at the next county court, that 

he cannot replevy the cattle, becaufe they 

are eloigned, or that he cannot have view 

of the cattle j then the fheriff in the fame 

county court ought to make encjuiry, if it 

' be true which is returned ; and if it be fo 

found by the jury, then the fheriff, ex officio^ 

ihall make a precept unto his bailiffs in 

the nature of a withernam^ to take as many 

cattle of the other party^ 

Dtlt. Sher. [This precept muft be in writing, and 

437* not by word only 5 becaufe it is in nature 

of a fecond execution of the awai'd of the 

county court, and therefore not like the 

plaint in replevin, which,, for the fudden- 

' nefs of the things may be verbal only. 

Reg. 8«. But in the regifler it is faid that the IherijSf 

i? not bound to make fuch precept without 

a writ.] 

And if the fheriff make fuch precept, 
to take the other's cattle in withernam^ and 
the bailiff will not execute the writ, then 
the party may have a fpecial writ out of 
the chancery, direded unto the fheriff, 
commanding him to do withernam, and to 
do execution of the firfl: judgment j and 
the writ fhall be fueh : 

'^ Rex vie. ^c. Monjir' nobis A. qmd eum, 
B. et C. averia fradiSi A. cepjfent et injufte 
detinuijfent^ idemq-^ A ccram te profecutus fu- 
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ifftty fro aver its fradiSlis fibiy Jecundum legem 
et con/uetud. regni noftri, replegiandis i ac licet 
per J. iallivumJuumy quern ad averia fradiSfd 
pradiSlo A, refleg* mtfijii^ tefiatum fuerity et 
per inquifitionem (prout moris eft) in pleno 
com' tuo faSum ccmpertumy quad idem bal^ 
liv* vifum de eifdem averiis habere non potuit, 
ad eadem pr^efat* A. replegiand* ; per quod in 
plena com* tuo confidefatum fuity quod averia 
pradiSt* B. et C. in balli'Od tud caperentur in 
withernam, et detinerentur quou/q-, eidem A. 
averia Jua pr^edi^a fectmdum legem et conju^ . 
etud* regni noftri r^pleg* pf^ffint \ idem tumen 
A. executionem confiderationis pradiSa non^ 
dum ajjecutus - eft, ad damnum ipftus A- non 
modicum et gravamen ; et quia prafato A./ub'^ 
venire volumus in hac parte, tibi pr^cipimus 
quod Ji ita Jit, averia pradiHorum B» et C. 
cap* in withernam, et ea detineas, quoufq\.eidem 
A. averia /ua pradi^a repleg' poffis,/ecmdum 
legem et confuetud' regni noftri, etjuxta confide- 
ration* pradi^m, fcf^."— • 

" George the third, 6?4% To the iheriff of 
f^c. A. hath (hewn to us^ that whereas B. 
and C took and unjuftly detained the ^cafts 
of the aforcTaid A. and the fame A. before 
you profecuted for the beafts aforefald to 
be replevied to him> according to the l^w 
and cuftom of our realm ; and although ic 
was attefted by /. your bailiff, whom you 
fent to replevy the beafts^ aforefaid for the 
^orefaid A. and the fad found by . inqui- 
fition (as ufual) in your full county, that 
the fame bailiff could not have a view of 
the fame beafts in order to replevy the fame 
to die aforefaid A. whereupon in your full 
county it was confidered, that the beads of 
G 4 the 
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the aforcfaid B. and C. in your bailiwick 
ihould be taken in withernam and detained 
until to the fame A. his bcafts aforefaid, ac- 
cording to the law and cuftom of our realm, 
Ihould be replevied ; yet the fame A. hither- 
to hath not obtained execution of the con- 
lideration aforefaid^ to the no fmall damage 
and grievance of the faid A. and becaufc 
we are willing to affift -the aforefaid A. in . 
this behalf, we command you, that if it be 
fo, you take in withernam the beafts of the 
^orefaid B. ancl C and th^m detain until 
you are able to replevy to the fame A. his 
beads aforefaid, according to the l^w and 
cuftom of our realm, and purfuant to the 
confideration aforefaid, £sf^/' 

Reg. 83. a. [This is a writ de exeentione judicii, and 
therefore recites the award of the courtty-^ 
court as a judgment : Jed q$uere^ for, in a 

Salk. 582. Cij^ reported by Salkeld^ the court demecl 
thzt z withernam is 4n escecution, for that 
cannot be before judgment j and they Jield . 
It to be only a mefnc prpcefs, Buti^j this 
writ,, thcite. is .no attachmwit for coqten)pt 
againft the defendant ; beeaiafe the proceed- 
ing was not by the Jcing* And this writ, 
feems to he defignedjii:prereht the fheriff** 
ileeping upojii-tte judgnafcht ^of withernam 
in hsfi Qwa court j for thou^ it h^ not re- 
tuonaWc intq tny of, the fein^'is courts, yet 
the king's writ&^ are •^tklways to be oh^^4% 
I and an attachment liesw.upQii' th? ih?riff> 
difoboiiBnce*] . . - ,. 

F.N.B.74.E. .-Anfli.hy this writ it appears, that. the. 

9 £• 4* 48- fbcmlf may award withernam^ ov\ repkvift; 
fiaed fay plaint, if it be found by inqujj^lfc 
in th^ county, tlmt the cattle are eipi|pii«4-» 
i-', , , according 
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according to thp bailiff's return, ^c. But 
vipon the withernam awarded in the county, 
it the bailiff do return that the other party 
hath not any thing,, ^^. he (ball have an 
iilias and a flurissj and fo infinite > and he 
hath no other remedy there, becaufc no . 
tapias lies hvx in the king's courts. 

But upon s^ withernam returned in the F,N.B.74.C. 
king's bench or common pleas, if the flie- 2o.Ey4 n. 
riff do return that the party hath not any ^^ ^' ■^' 57- 
thing, ^c^ there a capias ftiall be awarded 
againft him, and exigent and procefs of out- 
lawry. 

In replevin fued by writ, if at thepluries F.N.B.74.D. 
returnable the fheriff doth return, quod ave- 2 H 4 '9. 
ria elongata Junty ISc. and the defendant ^?-a^«'* *"• 
appears, the plaintiff fhall not have a 2e;z- /; "^^^^ 
tbernam i becauie the defendant appears at , 

the day when the flberiff returns the plwries ; 
which is a voluntary appearance, fince 
there is no day giv«n him; therefore he 
has time topwge his contempt, by gaging 
deliverance, of jhe -cattle. But if he dotn 
not gage deliverance of the catitle, it feems 
they may «itH«r award e^wtth^rnamy or com- 
ipit him for hi« coiM:emp.t« 

And if th^ 4^f^jiHt'$ catde be. taken 
in witbern^my ^feey (hail not ^)ie d^iveiied %o 
the pIaifN;iiff> . Init the flieriff ihall keep 
theoi qwufq^e^ (^c. and the fame appears 
by the wordi pf the writ. But it is faid 
that it is the vf^e in the Hiag's bench> 
that they (hall be delivered unto the plain- 
tiff; by which it fcteme that the form of the 
writ of withern'amy th<rc is diffcrrent from 
that in the regifter. 

This 
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2 H. 4. 9. This is a point that has been fevcral 

times controverted, and fome of the clerks 

made the diftinftion between the prafticc 

of the king's bench and common pleas; 

but the true diftinftion is between the 

Reg.Ofig et oRiorNAL and judicial writ of withernam ; 

Jud. ^ by the former the fheriff is to take et ea de- 

wuhtr^'' *"• tinere donee eidem^ 6?r. which obliges* the 

pi. \^^^^* Iheriff to detain the beads in his own cufto-. 

djr ; but in the judicial withernam the words 

are, capas in withernam^ et faho et fecure 

cujiodiri facias^ donec^ &?r. which is to ,bc 

interpreted, that he muft deliver them to 

. the plaintiff upon good fecurity, for that 

is making them to be fafely kept. 

The rcafon of the difference, is this, that 
on the vicontiel writ below, where, it was 
found that the beafls were eloigned, • the 
award of taking the defendant's beafts 
could be only quou/que ht gaged deliver- 
ance ; for even an execution in the fherifF's 
court was no more than levying a pain, 
to make the party perform the fentence of 
that court; for they could not execute the 
fentence of that court, by changing the 
property,, or deliverihg it over to th6 fuitor, 
but by levying^ pains to make th«n per- 
form it. And when the return of etcngata is 
made into chancery, thd withernam goes 
out as a vicontiel procefs, and is cohceived 
in the fame manner as it is below;, and 
therefore in the writ de exeeutione faci- 
R ft i. ^^^^ ^^ withemamy there is no return into 
Co. Enu 61 2. ^^ king's courts. But where the ehngata 
b. is returned into the king's bench or com- 

I Co. 75. nion pleas, there the withernam goes out as 
D>cr 189^ ^ judicial procefs, and there the courts, who 

can 
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can alter the property, have made \x.Je- 
cundum legem talionis, viz. that the defen- 
dant's goods Ihall be delivered to the plain- 
tiff to make ufe of them, until his own are 
reftored. And it was faid to be the prac- 
tice of the king's bench, bccaufe that was 
the court where the lex talionis^ in cafe of 
murder and maibem, firfl: fettled the prac- 
tice, — . 

Where the fheriff in his county levies Fiiz. Abr.tit. 
goods of the plaintiff in withernam^ after a GsgcDeii. 
return hath b^en awarded on a nonfuit, if v«'*»ce,pLf, 
he doth not deliver them to the defendant, 
he ihdl have an aftion againfl the fheriff. 

On a recordari the plaintiff declares, and 25 B. 3. 47- 
the defendant avows ; the plaintiff prays F»'Z'Abr, tiu 
the defendant may gage deliverance, and ^•8^"^^|-^ 
the defendant pleads that part of the beafls ^^^^^^•'^ * 
were delivered, and the other dead throuch 
the plaintiff's default 5 to this the plaintiff 
replies, that he commenced a replevin by 
plaint, that the fheriff made deliverance,, 
and took fecurity to have return, or thq 
value ; that he was nonfuit in replevin, and 
on this the plaintiff took f?om liim %os. on 
a withernam^ and of this he would have 
the defendant gage deliverance ; and it was 
infifted that it ought to be delivered by the 
defendant, becaufe he had avowed the 
taking, and that the defendant rpight have 
an aftion againft the fheriff : but in order tei 
have deliverance, the plaintiff was forcedl 
to take iffue, that the flieriff delivered the 
10S. to the defendant. 

The writ oi withernam is ad rejpondendum i^aft. in^ 
tarn domino regi de contemptu^ quam parti de 701. b. 
damno etinjurid-, for to eloign the goods 35^. *. 4T- 

WIS 
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'Was to ftop the replevin, and hinder the 
plaintiff from purfuing his' juft right, for 

Stat. Marlb. which hc was fincable to the king. 

c. 3, 2lnft. 105. D\\t. -Shcr. 435. 

' If on the withernam the Iheriff returns 
that the defendant hath no goods, a capias 
iffues and procefs of outlawry ; and this 
was at common Jaw, both in the writ of 
witbermTJf and the writ de froprietate pro- 
banda : becaufe, on both thefc "^its, a con- 
tempt is fuppofed and appeafs Jtgainft the 
defendant by the return of the Iheriff; and 
therefore the party i^ "fineable for his con- 
tempt : and wherever there was a fine for 
the king, a capjas lay at common law, as it 
did for a trelpafs 'Oi et armisy where there 
was a fine for the king. The 25: E. 3. c. 
17. gives the capias in replevin a^- mefne 
prpccfsi but this capias does not lie in 
the fheriff 's court, for it is given aa in ac- 
count, whifch wa^ always m the king's 
courts, on the fheriff's return of nuUd bona 
upon' the attachment. , ' '' 

Where the ntorn^ habend^ n awarded for 
the defendant, withernam^ capias^ and pro- 
cefs of outlawrv lies ag^inft the plaintiff^ 
becaufe there Jikewifij^ is a contempt againft 
the king. 

alnft. 106. And here we rnuflrtake itotice, that tffc 
Jtatlite of Marlb. b. 4. which fays, that 
mjli(s de catero faciat ducere diftriSfiQnis quas 
ficerit extra com^ in qua caps fuerint^ et Jiy 
6f c puniatur per redemption* veluti' de re faSia 
♦'*^ ^ cpntra paceniy and gives a fine to the kin^ 

» • : ' VP^^ ^^ eloignment returned by the flieriff 

' ^ ■ ... :^ . jjj 
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in 'the king'6 court> is but in affirmance of 
the comn)on Uw. 

, If the Iheriff return that the diftrefs is 
eloigned, fo that he cannot deliver them 
upon the replevin, or upon the retorno bar 
itendoy the withernam goes; for where it 
appears there cannot be a delivery made of 
the fame, the law commands an equivalcniK 
/ecundum legem talionis. 

In a replevin at the pluries returnable, P.N.B.74.B, 
if the fherifFdoth return quod averia^ehn-* 
gata/unti iic, and the defendant doth ap- 
pear, and plead that he did not diftrain 
them, the plaintiff fhall not have withernam. 
And fo if the defendant at the pluries re- 
turned, appear and plead that the cattle 
were dead in the default of the plaintiff, 
the plaintiff fhall not have withernam ; for 
if he did not take them, or if the cattle 
be dead by the default of the plaintiff, then, 
/ecundum legem talionis^ he ought not to have 
the defendant's cattle ; and therefore, while 
this is in iifue> no withernam ought to be 
awarded. 

And if in replevin withernam is awarded, F.N B.74. E. 
and afterwards the defendant avows the 30 £• 3. 9. 
taking as his proper goodsj or for a heriot ; Ld. Raym. 
or denies the taking; the plaintiff fhall ^'^-^ 
gage deliverance of the withernam -, for the 
withernam ought not to have been awarded. 
But the defendant ihall not gage deliverance Garth, itj* 
of the goods taken, fince he claims them 
as hi$ own. And though the defendant 
might hsve come in pais and claimed pro- 
perty, yet, whenever he claims> it is fuffi*- 
cient to ftop the deliverance* , 

4 If 
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7 H. 4. i8. • If withernam be taken, and afterwards the 
defendant comes into court and makes conu- 
fance as bailiff to J. S. and prays aid of him, 
who joins in aid, thfc defendant Ihall have de- 
, liverance of the beafts in wifbemam ; for it -, 
belongs to the lord to make deliverance of 
the firft beafts, and not the bailiff; becaufc 
the bailiff took them only as a fervant, 
and therefore his catdc ought not to be 
taken as a compenfation for the matter's not 
rcftoring the diftrefs. 
2 Leon. 174. [The defendant in replevin avowed for 
pi. 211. damage feafanty and had judgment for a 
return and damages ; the court awarded a 
retorno habendo^ the fheriff returned elongata^ 
and in confequence a withernam, iffued ; up- 
on this, the plaintiff came into court, and 
tendered the damages aflfeffed by the jury, 
and prayed a ftay of the withernam^ which 
was granted by the court, on the plaintiff's 
paying a fmall fine for his contempt. 
Co. Eliz. And in another cafe, where the plain- 
162. tiff's cattle had been taken on a withematH^ 

which iffued under fimilar circumft^nces, 
the plaintiff fatisfied the defendant his da- 
mages, and then prayed a writ of reftitution 
of his cattle; upon which the court ad- 
judged, that though the cattle were not 
replevifable, yet that, upon fatisfaftion, 
they fhould be reftored to the plaintiff by a 
writ of reftitution ; and this they declared 
to be the ufual courfe.] 
F.N.B.74.P. And the defendant in fome cafes fhall 
*lr. 7 R^ 2. have a withernam againft the plaintiff; as if 
the defendant has a return awarded for him, 
and he fueth a writ ^if retorno habendo^ and 

the 
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the fhcrifF return upon the pluries, quod 
averia elongata Junt^ iSc. he fhall have a 
Jcire facias againft the pledges, accord- 
ing to the ftatute of Wcfttn. 2. c. 2. and 
if they have nothing, then he fhall have ^ 

witberfiam againft the plaintiff, of the plain- 
tiff's cattle. But in one cafe, it was held, ^ H. 5. 7, 
that the avowant may have a withernam pre- 
fcntly, for it was at the common law. 

Hence it lias been doubted, whether on 5 h. 5. 7. 
the ftatute of Weftm. 1, c. 2. that gives Fitz.Abr, dt. 
pledges de retorno baiendo,, it be necefTary P'0"^»» i^S* 
to fue out z/cire facias, and to have a nihil 
returned, before you can have a capias in wi- 
tbemam ; inafmuch as you muft fhew it 
impolTible to have the cattle returned, before 
you can, by the lex talionis, come at the 
goods of the plaintiff. But it feems the 
better opinion, that the ftatute only gives 
him another fecurity and remedy by fcire 
facias againft the pledges^ and does not 
take away nor alter the remedy given by 
the coimnon law^. 

In replevin. Withernam is awarded againft n H. 4, jo. 
the defendant, and afterwards the defen- «'^*?*7^' ^' 
dant claims prpperty, and the parties are wkhcrna©?' 
at iffue; the plaintiff gages deliverance of pi, j. 
the fVitbernamy and a writ ilTucs for him to ^ 
make deliverance 'accordingly ; the fheriff 
returns elongata, on which Withernam is 
awarded againft the plaintiff, and upon nil 
returned, a capias iffues y then the iffue is 
found for the plaintiff, upon which he has 
judgment,— i-Now upon the return of the plu- • 
riss aigainflt the plaintiff, the defendant praysi 
an exigent againft him, & haiuit-, and by 

S'bir^t 
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Thirwil the defendant fliall recover damages 
for the detaining of the withernam in this 
z£tion. The reafon is, that as foon as the 
defendant claimed prc^rty, the witbirnam 
beafts were detained unjuftly by the plaintiff, 
and the fubfcquent verdift, though found 
for the plaintiff, did not make the detainer, 
, which was in itfelf unlawful, lawful ex fofi 

fa£to ; for the plaintiff could not detain 
beafts in iviibemam, when the defendant 
claimed the thing replevied as his own pro- 
perty, and not as a diftrefs. The withir^ 
nam proceeds on the fuppofition that the 
original taking was a diftrefs, and "if the 
firft beafts had been the » dcfendant*s, they 
ought not to have been removed out of his 
ppffeiTion, much lefs ought other beafts 
to have been taken in withernam. 

35 H. 6. 47. Per Danby and Moyle^ the defendant ftiall 
recover damages in withernamy on an elon^ 
gata returned on a writ de retorno baiendo ;. 
b^caiifc, if the retomo hahend^ be entirely 
to right the defendant, damages muft b^ 
recoverable in cafe the beafta be eloigned. 
Others were of a different opinion \ and 
held that it is only a judicial writ to caufe 
the beafts to be returned,— But the better 

Dyer4i* Opinion isj that he fhall have damagss ; 
becaufe by the eloignment he is deprived 
of the benefk and ufe of the beafts, which 
he ought to have been Immediately put in 
pcrffeflioft of, in purfuance of the judg- 
ment* 

Dyer ib. If the t>laintiff be nonfuit, he may have 

a fecona deliverance prefently, and this 
Ihall be z fuperfedeas t^ the r€t&rn$ baiendo. 
And if- the retomo baienda be fued after the 

fccond 
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fccond Deliverance granted, the fheriiF 
ought to execute the fecond deliverance. 
And thrs prevents the mifchicf of the ' 
withernam againft the plaintiff. 

A. brings replevin againft B. and has de- p, N.B. 74. 
liverance, and after is nonfuit, and a re- A. Note. 
turn is awarded to B. And upon this, an *S £<*• Z*9o* 
elongata being returned, B. has the beafts P^* ^|* 
oi A. in withernam. — In this cafe, if the j^y^wry 256. 
plaint was firft in the county court, and re- 13 Ed. 3. Rc^ 
moved into C. B. the fecond deliverance pl«vin 37. 
muft not be fued of the beafts delivered in^y^^S9*^o^ 
withemamy but of the beafts firft taken ; and • 
the defendant fliall be put to gage dcliver-j 
ance of the withemamy (quad notaj j and yet 
the plaintiff himfclf is poifefled of the beafts ' 
for the taking of which he complains; and if 
he makes his plaint or count, of the beafts 
delivered in withernam y it is not good. The 
reafon is before given, for the fecond de- 
liverance is a judicial writ appointed by 
ftatute, and therefore muft in all points Weftm. i, c; 
purfue the record out of which it iffuc^. '7« 
And the plaintiff cannot declare on the 
withemamy for this is the aw^d of the 
court upon his eloigning the cattle; and if 
he is injured by the return of the flieriff, 
he has his aftion againft hind. 

If the withernam be awarded againft the Offic. Brer, 
defendant, oh behalf of the plaintiff, on tit. Wither* 
mefne proccfs, the Iheriff may take the beafts ' 
of the .defendant to any value, as a pain to 
make him appear. And when the defend- 
ant comes in," He will be fined in court, 
and committed till he has paid that fine, 
^d gaged deliverance of the beafts ; and 
then he can have his owa goods reftored 
H that 
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that were takpn in "sVUkernam, and mtcr- 
plead with the plaintiff. And here he can- 
not plead that either he did not eloign, or 
that the beails were dead in pounds for 
that is contrary to the elongata returned by 
the iherifF, apd not to be denied; but if it 
be fajfe, he has remedy agginft the (herifF 
for hi$. falfe return. 
LcJ. Raym. [But Om defendant, as appears before, 
^^3- |»'J^* may plead n$n £epii^ after the retqrn of elon^ 
581. S. C. gata\ Slid the reafon is^ becaufe the (heriff 
muft either return delikerari feciy eloftgat^ff 
or that no pCffbn came to fbcw him the 
cattle ; but he c^qoet return that they were 
not taikcn, for that goes to the point of 
the writ, which the dcfipndant is to falfify, 
and not tkc ihcriff", The l^icriffmuft ne- 
ccifarily. return flo^ai^k where he cannot 
make deliverance I afi^ il^erefor,e it fhould 
feem, that no 4<^T:ipn hcii againft fhe IherifF 
for fuch return, m biding falf^r- And for . 
the fannc reajfon, {?.ei:airie the return oi elon- 
gata was. unavoidat^le, it fhall not conclude 
the defendant fron^ pleading non cepit,'] 
9H,6,42. If 'on tht il^^hernam awarde-fj aigainft the 
defendant, nulla iigna be rf t;\iriKd, a^ ^afiioj 
iffucs againft. ihft defen^aptv ^ad.qn that 
capias if the dpfendaat b^ t^kcn, he Ihall 
be in ciiftody until .he h*i p^id the fii^, 
and likewife gaged deliverance ; and if h^ 
• be aot taken, they pjrcK^fd '«q pra^efs of 
outlawry, 

V. Of sh« wit ^ pr(^htm pr^i^A- 
Reg, 8f^ &c. . If the rcplevijri be either by pUinf. of:, ^y 
Bfcv. Jud. writ, And the defftftciimt cWiTift 'S$^]^y^j, 
'35- the Iheriff's fiorwe/r t^ r^Uvy the b«fts in 

; . . ' _ at 
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at a (lop; beCiulei the defendant claiming Co. lit. 145^ 
the beafts as his own^ the iheriffcaimoc rc*^ 
deliver that property to the |ilaiiitiff which 
is ckumed by the defendant ^ and therefore> 
if cberepieyin be by plaint, the hirilBi^qn 
istt M end by fuch dainty dU die plaintiff 
•purehafes the wi-it Je pnpriihai frobandii 
becauf^ no cMtroverfy <)f property can be 
d^teltilihed k the county court inthoiit f he 
king's writ. 

On the purthafing of this writ m inqtieft Dak. Slier, 
of office is holden i and if on fuch inqueft 43S« 
th^ pft>|>erty be found for the plaintiff, the 
flienflT is to noiake deliverance) but the de- 
fend^t may remove it by tec^rdari^ s^nd 
put in his plea of property above, andi it 
fli^l be determined by a verdi&. But if 
the ih^ueft of office find for the defendant, 
there is an €nd of the repietin by plaint, 
beeiskufe th* property i« found for the de- 
fendanti ^^. ^ no reddiverttnce tan be 
made by the Iheriff. But th^ plaifttrff* may 
bring a new replevin by writ, for what is 
done oti the |4aint is no bar, nor has it 
any concern with the proceeding upon the 
Writ. 

If the replevin were by oH^thal writ, 
and the defeivdaftt claims property, the 
flier^ cannot nkike deliverance any mom 
than hi^eould upon the |daiAt, and there- 
fore the iheriHT in fuch cafe recunls Aich 
daim d[ property OA the 4imfiM mbisfigwi- 
jlkes (on the aliAi or fHtriii repleirinO ^ a 
<m\i6 Why he cannot eaM^te t&e wrn! 1 ai}(| 
fk this rttttfn df «he (herifiv Ac writ 4c 
^frefriifatepf'^b4ni4 iifues, that the plaintiff 
-mBffiOft Wttit lils JMafti il^ di^ ibitm cimci 
. W a an4, 



alnd, if the property be found for the "plain- 
tiff, orders a rcdcliverance to the plaintifF, 
•and gives the defendant a day in court. . 
And the plaintifF may not only declare . on 
the Uhjufl caption, but on the fubfequent 
injuftice of the fiefendant, in claiming' the 
goods as his own; and here the defendant 
may likewifc fet up his claim of property, 
:and try it by verdift, where the matter will 
be determined under peril of an attaint.-^ 
' But if this claim be found' againft the de- 
fendant on the inqueft pf office below, he 
is fubjeft to a fine for his falfe claim of 
property, whereby he has flopped the courfe 
of replevin by hindrance of the dejiverance of 
the goods, which is a contempt of the court, 
and fubjefts him to a fine; as likewife to 
damages to the party> who wants his goods 
in the mean time. The defendant mufl zp- 
pear in proper perfon to anfwer his fine to 
. the kingj but after payment of the fine he may 
appear by attorney ; but until payment of 
the finci he mufl plead in perfon. 
Brev. jud, : But if the verdift be found for the dc- , 
\35*^^' . ^fcndant in the writ de froprktate probanddy 
Fiiz. abr. m. there is an end of the replevin, as well by 
»1.TJ'^^° ^^^^ as by plaint i' for the fheriff isT not by 
.the writ de frofrittate probanda, to deliver 
jthe goods to the. plaintifF, unlefs the Jury 
find them to be the plaintiff's. And if*^ the 
defendant has the goods and poffeffes thein 
•as his own, they cannot proceed in an 
^aftion,- which fuppoies the goods to be^ 
xe-delivered to the plaintiff. But if the 
plaintiff has any right to them, fince the 
'.ipofTeffioft by the inqueft is efl^blifhed on 
,the fide of: thftdfefendaat, thor plaiatiff*canr 
.4 . • ttOt 
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not get back his poflefllon of the goods^ 
until he has e(labliihe4 his right in an action 
pf law for the fame ; and therefore he may 
bring his aftion of detinue, trover, or trcf- 
pa:fs, ' for recovering the goods, but cannot 
continue his action, whereby the pofleilion 
Ihould be delivered to him. 

A bailiff cannot claim property below Co. Lit, 145. 
when the (herifF comes to make replevin; n H.4.4. 
becaufe being only fervant to another, in 
whofe right he has taken the goods, he 
cannot fay they are his own, and therefore 
cannot hiitder the fherifF fi:om delivering 
the goods according to the command of the. Brojad. 157. 
writ, as the proprietor might. — For though Thef. Brcv. 
a man by claiming property may prevent '^o* 
his own goods being delivered, yet he can- 
not hinder other people's goods, becaufe 
the (herifF cannot hear any ftranger inter- 
pofe againft his obeying the king's writ. 
But the owner himfelf (hews a juft caufe 
why the goods Ihould not be delivered until 
further enquiry. Yet the bailiff above i Lev. 90^ 
may plead property in a ftranger ; for thia^ 
is a fufiicient reafon to excufe him from 
damages, (ince he has not taken the pl^in- -^ u 

tiff's goods ^oip him. » * 

VI. Of the procefs for removing the 
caufe out of the inferior court. 

Since the replevin is vicontiely and dfc-^' 
terminable in t;he inferior court, where the 
fuitors are jiKlges both of the law and the 
faftj — and (ince the fuitors are not awed 
^y the peril of an attaint, nor the matter 
of law determined without danger of falfe 
judgment, from their ignorance or par-i^ 
It 3 ^ , tialiryi-. 



iet Thb Law dr Replivihs: 

tiality;— the law hath appointed two writs 
to remove fuch daufes tut of inferior courts 
into the fuperior^ and thofe are the ^cir^ and 
recordari. 
» loft. 339. The pone is when the prdeeeding ia by 
WRIT 01 replevin ; for whea a writ of re- 
plevin iflues, and it is returned out of tho 
. eounty court, that gives the judges above 
authority to proceed thereon, whether th^ 
proceeding below be recorded or not : f«^ 
the judges ^Wnt no record from below whea 
they have the king's writ with them. 

But the recordari is to record the pro- 
ceedings, and, when recorded, to return 
them into the king's bench or common 
pleas. So that it gives authority to record 
thofe procee<fings that were not of record 
before; therefore, *^ the repkvia were by 
plaint, it muft be pemoved by reeerdare^ 
becaufe the courts muil have their au-^ 
thority by jvoceedings returned of re- 
I cord. 

We ihall cotelider each of them fepa- 
rately. 

I. Qftkepene^ 
F. N. B. If the replevin be removed out of the 

•9- **. county court into the common pleas, the 
writ of f one fhall be as follows : 

*' Ren vit^ Line' Jnlutem. Pi^ne^ adpetiphnem 
femtis^ coram Jkjticianis nHhis ^pud B^ejhn. 
fjali die) loquelam qus eft in com' tm per 
treve neftrum^ inter A. (S B. de averiis ipjmf 
A. C0pfu 6f injufte detentisy ut dicitur, (^ 
^mmeneas per bcnos fummonitores pr^d. H. 
fuod tunc Jit ihiy prafato A. indi re/ponfurusy 
& habeas ibi Jummonitores & hoc breve "--^ 
••George the third, &c. To the feeriff of^ 

&c. 
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&C. greeting: At the petition of the plain* 
tifF, put belore our juftices at Weftmin- 
fter (fuch a day) the plaint which is in 
yotfr county by our writ between'-^, and 
B. of the beafts of faid yf. taken and un- 
juftly detained, as is faid, and fuminon by 
good fummoners the aforefaid B. that he 
be then there to anfwer the aforefaid A. 
hereof, and have there the lummoners and 
this writ." 

And if it be removed into the king^ 
bench, thenf the writ is fuch : 

" Rex, fcfr. Pone, ad petiHonem petentis, 
tsram nobis uHcunque tunc fuerimus in An- 
^id, loquekmy 6rV/*— •* George the third, 6? r . 
At the petition of the plaintiff, put before us 
wherefoever we Ihall then be in England, 
the plaint, fff^." 

The rcafon why the defendant is fummon- 
tA in this writ is, that he being already at- 
tached in the court below, and having ap- 
peared, it is prefumed he would have come 
in upon the fummons ; and when he hath 
aj^peared below to avow his diftrefs, it is 
not to be fuppofed that the caption n an 
unlawful caption, on which he fhould be 
attached; and therefore, when the plea is 
removed, the entry is, quod defendens Jum- 
monitus fuit ad re/pondendum. 

The plaintiff may remove the plea outF'N.R69. 
df the county court, either by pone or re- ^* 7^- ^* 
tordari, without caufe fhewn, for it is his 
own delay; but the defendant cannot re- 
move it without caufe fhewn; for, fince it 
is in delay of the plaintiff, a juft caufc 
ought to appear upon record for fuch re- 
moval, 

H 4 There 
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P^eg. 84. There arc feveral caufes of removal at 

^'r^'ff 70. A. common law j as if cither party were related 
* ^°"- "5- to the lord or flieriff; &c. But the ftat. of 
fFefi. 2. c. 2. hath added one caufe,, and 
that is, if the defendant diftrain for cuf- 
toms and fervices, and the plaintiff pre- 
tend to be out of his fee; for by this 
means the plaintiff recovered his beafts, and 
drove the lord to his writ of cuftoms and 
fervices, whereby the lords were often dif- 
poffeffcd of their diftreffcs j and therefore 
this ftatute provided that fuch defendant 
fliould, upon fuch pretence of the plaintiff, 
remove the plea into the fuperior courts, 
and try the tenure in this adlron. 
P.N.6.70.A. And the caufe of removal is inferred in 
the writ, after th^ ftjie thereof, in this 
manner: 

" ^ia C. clericus D. vicecomitis 'pradiEti 
qui frequenter in ahjentid vicecomitis illius 
tenet placita ejujdem comitatus, eft confanguineus 
fr^diSl'o A. propter quod idem vicecomes favet 
ipfi A- iyi loqueld pr^ediifd, ut dicitur, fiat exe^ 
cutio iftius brevis^ Ji cauja fit veta et prad* 
B. petite et aliternon.'' — " Becaufe C. clerk 
of D. the Iheriff aforefaid, who frequently 
in t^he ^bfence of that fl\erifrholds pleas of 
the fame county, is akin to the aforeikid 
A. wherefore the fame fherifF favours the 
aforefaid J. in the plaint aforefaid, as is 
faid, let this writ be executed if the caufe 
be true, and the aforefaid B. requires it^ 
and otherwife not/* 

Or thus : " ^iaprad' B. cepit averiaprad. 
in feodo fuo pro conjuetudinibus et Jervitiis fibi 
debitisy ut dicitury fiat execution (^ck (ut Ju- 
.??-5/V— " Becaufe the aforefaid B. took the 

beafts 
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beafts aforefaid in his fee for culloms ^d 
fervices due to him, as is faid, let exe- 
cution, &c, as above." 

Or thus : "^iaprieiT B. clamat pr^fd* A. 
eje nativum Juum, et ed occafione ajferit averia 
frad' ejfejuapropriay propter quodloquela ilia 
in comitatu deduct non debet ^ ut dicitur^jSat exe- 
cution &?r. (utjupra'*) — '^Becaufe the afore- 
faid B. claims the aforefaid A. to be his 
villain, and upon that account aflcrts the 
beafts aforefaid to be his own, wherefore 
that plaint ought not to be carried on in 
the county, as is faid, let execution, &c. 
as above." 

.And the IherifF cannot return that the 7H. 6. 31. 
caufe is not true. — But notwithftanding '® ^^' *• A* 
the faid caufes, the defendant may avow ^^^''^^''* 
for damage feafant I for the caufe of re- io Ed. 3. A- 
moval is no material part of the writ, nor vowry ijo^ 
is it travcrfable, and therefore the defend- 
ant may juftify the taking and detention 
of the diftrefs in any other manner. 

But if either plaintiff or defendant re- F.N.B 70. A. 
move the fuit out of the lord's court, 
they ought to fhew caulc, becaufe they 
ihould not ouft the lord's court of the pro- 
fits of fuch jurifdiftion, without apparent 
reafbn. 

And it feems that fuch caufes ufed anci- 
ently to be examined, before fuch writs 
were granted. So in chancery they ufed to 
examine the caufe of aftion before the grant- 
mg of original writs; but this in both cafes 
is now ncglefted, and fuch writs iffuc of 
courfe. 

And the caufe of removal out of the F.K.B.70.A. 
lord's court ihall be Ihcwn in this manner: Reg g^.*. 

'' ^uia I 

i 
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* *' ^ia fradiflus abha$ eft dofHiHus cutle 
de C. tti qUd toquela ilta pendel fer retdrnum 
trrvfs noftri^ prifpUr quod idem A. in toqueld 
fr^ed* in eddent curid juftiiiam cdnfequi non po- 
ufty ut dicitwryfiat execution &fc.**— *' Bccaufe 
the afbrefaid abbot Is lord of thcf court of 
C in which that phint hangs by the return 
of our writ, wherefore the fame A. cannot 
obtain juttice in the plaint aforefkid in 
the fame court, as is iaid^ let execution^ 

Or thus: ^^ ^ia}.BalUvusYi.archiepi/ecpi 
Cantuar* curix Ju£ de N. coram quq loquela 
ilia pendety per retornum brsvis noftri in eddem 
curia implacitatur per pried. B. de duodam 
debiio ao marcarum, coram pr^ef. jufticiariis 
voftris per breve nojirum^ propter quod idem 
balUvus in §dium ipfius B. fa'Oef ipji A. in 
ioqueid Jud prad\ ui dicitur^ fiat exicUttOy 
esftf."— "Becaufe J. baitifFof K. afchbilhopof 
Canterbury jy of his court of N. before whom 
that plaint hangs, by the return of our writ 
in the fame, is impleaded by the aforefaid 
j&. of a certain debt of 20 marlis, before 
our jufticcs aforefaid by our writ, by rea- 
ihn whereof the fame bailiff out of hatred 
to the faid S. favours the faid A. in his 
aforefaid- plaintj as 14 faid, let execution," 

.The former conclufion is proper when 
the plea is removed at the luit of the plain- 
tiff; but the latter when it is removed at 
the fuit of the defendant. 
«i H. 6» 50. If" the plaint be removed by the defend- 
F.N.B.7o.'A.. ant by^^w* the plaintiff fhall be demands- 
^^^^> cd at ,the day in bank, under the peril of 

a nonfuit, and if he make default, a return 

fhaU 
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Aall be awarded and no procefs; buc if the 
plaintiff appcar> and the defendant make 
defauk^ a M/hmgas fhall iflue^ and on nulla 
bona returned, then a cafias and procefs of 
eu^wry. S& if the plaint be removed by 
f9f$e or ncariari by the plaintiff^ there it 
he make default he fiiall be nonfuit ; and if 
the defendant mdke default, then Ihall ifluc 
a font ftr n^aiUsx ^nd fo procefs (^ out-* 
lawry. 

By this it appears that whenever the de- 
fendant hatb day in court by the writ, there 
the plaintiff is demandable under peril of 
a nonfuiti and the reafon is, that wh«n 
die plaintiff brings in the defendant, he 
•ught to attend himfclf ; and when the de-* 
fendant is brought into the court below, 
and removes the plea into the court above, 
he thereby gives himfelf and the plaintiff 
a day in the court above, and the plaintiff, 
having put in pledges of profecution, ought 
to foUow the writ \ fo that wherever day is 
given> theire the defendant may demand the 
plaintifl^ tmdcr peril of a nonfuit. But 
where day bi giten tx> ,the defendant by the 
writ, there no judgment can. be given 
againft kita till he appear^ for that would 
be to give jodgooent furtt inaudita\ and 
therefore though, he himfelf removes the 
plaint by^ ncerdariy whereby he gives him- 
felf a day in the fuperior court, yet if he 
do not appear at the day, they muft carry 
on the pfrocefs to make him appear, thougl^ 
he has appeared in the court below, fincc 
fuch appearance does not give authority to 
the court above to proceed, unlefs he has 
firft ;^peared there. But there is judg- 
ment' 
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ment of nonfuit againft the plaintiff if he 
does not appear, for his non-appearance is 
not profccuting his plaint, which is. a non- 
fuit. 
3 H. 6. 2. Pone (at the fuit of the defcndlnt) /ayi/rf<w» 

F.N.B.69.M, qua eft in cmiutu tuo^ inter A.'tff B. deaveriis 
^'*''* ipfttis A. captisy &?r* and fays, pnefato B. where 

it (hould be prafato A. The plaintiff 's coun- 
cil prayed damages, for that othcrwife the 
plaintiffhad no remedy ; for tht pone is abat- 
i« H. 4. 14. ed, and fo the court is without warrant : yet 
3 H. 6. 2. it fhall not be remanded, for the county court 
4lnft. a66. ^j^^ ^^ courts above are the courts of the 
king; and a new pone doth not lie, becaufe 
the plaint is here. On the other hand it was 
faid, that a pone or recordari is but to re- 
move the plaint, fo that when the plaint is 
removed, the pone or recordari fhall never 
abate, for that the court is poffeffed of the 
plaint; but yet the plaintiff hath not a day 
in court, becaufe fuch writ, not being good, 
cannot give the plaintiff of defendant a 
day ; therefore the court may make a fpe- 
cid writ to the ftieriff to warn the plaintiff 
to purfue the plaint ; and fo it was done 
in this cafe. 
F.N.B.69.M The plaint is well removed, although the 
^ou. pQY^g bear date before the plaint entered. 

7E i.t\, ^^^^ ^^^ plaint be removed by certiorari, 
where it ought to be hy pone or recordari. 
6 E. 3. 55. So if one plaint be removed where another 
Ck»*e/-4 ^^S^t to have been. Or where there is 
Moor 30! * variance between the plaint and the 

€9ntra. Writ. 

II. Of the writ of recordari. 
F.N.B.70.B. When the plaint is in the county, and 
the replevin fued there without writ, then 

if 
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if the plaintiff or defendant will remove it, * . 
he ought to fvQ a writ o( ,rctordari, out of 
the chancery, direfted untothelhcriffj and 
the writ fhall be fuch : 

' ^^ Rex .vie- Linc^ Jdlutem. Tracifimus tihi^ 
quod in plenQ conC tuo ruordart facias lo^ ' 
quelamy qu£ eft in eodem com^ fine brevi noftro^ 
inter A. £5? B. de averiis ipfius A» capiis &f 
injafte detentisy «/ dicitur, isf recordum illud 
habeuLS coram jufticiariis noftris apud Weft.^ 
(tali die) &c. Jub figillo tm fcf figillis qua- 
tuor legalium militum ejufd' cem^ ex illis qui 
record, ill. interfuerunt ; &f partibus eundem 
diem prefigasy quod tumfint ibi, in loqueld ilia, 
"pro^t juftum fuerit procejfuri 5 &f habeas ibi 
Nomina pr^d' quatuor milittim, &f hoc breve, 
^efiey l£c. Fiat executio iftius brevisyfi prad. 
A. hocpetat^ €*? aliter non.'* — " George the 
third, &;c* -To the (heriff of, &c. greet- 
ing : We command you that you caufe to 
be recorded in your full county the plaint 
which is in the fame county, without our 
writ, between A. and J5, of the beafts of 
the faid A. taken and unjuftly detained, as 
is (aid, and have that record before our 
juftices t^,fVeftminJler (fych a day, &c.) un- 
der your feal and the feals of four lawful 
knightfi of the fame county of thofe who 
were prefent at the recording, it, and prefix 
the fame day to the parties; that" they be 
then therci to proceed in that plftiJvt accord- 
ing to jufticey and have . there the names 
of the faid four knight^^ :and". this wrii}. 
Witnefs, &c. Let this writ be execute^ 
if the: afd|-cftid A. requiFeS ity gnd'.o^her- ; : • 
wifcAOt,*' • > ^ r . . ' . .i^ '^* ' * • 

•:.._. The.- . 
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38Bd. 3. 31:. Thfc vords ut dkititr arc only infetted 
when the writ is brouglit by & common 
|)eribn> and not when it i$ brought by the 
king, 

F.N.B.70.B. And by this writ it appcarcth that the 
plaintifFmay remove the plaint by rec^rdari^ 
withotit any caufe put in the writ 1 but the 
defendant cannot remove the plaint without 
ihewing cauie in the wric^ as is before laid 
upon the p^ne. And the caufes for the de* 
fendant ought to be fuch. 

^erit fe averia fr^"^ <^W^ ^^ /ipsriUJ^ 
JkOy ut in damn9 /m Mdim, in qu9 quufim 
folo pr^d' A. clamat communiam fafiursy ut 
Jicitur; quse quidem lcqH€la, €0 qu4d tangii 
Ukerum timmentum (ut pr^diSum eft) in 
todem cpm\fecmdum Ugim ^ tMjuttudiTum 
regni noftri fine hnvi mftr^ pUdiari MH 
debit. Fist executio iftius br^is (ft cattfa fit 
vera) ^ pr^ed: B. bee petdty aliter non.^ 
— Becaufe the aforefaid jB. irt pleadkg^^iA 
t^e coimty aforefaid^ aflert^ that he took 
in his leparate ^1 the beafts aforefaid^ 
a» in his damage there, in which foil t^e 
aforcfdid A. claims comftKMi of pafture, 
as is faid, which pkine i^alkiuCh a^ it 
concerns the freeludd (as is albrcfaid) (hould 
not be pleaded in the Tamt ceonty^ ac- 
cording to^ the law and cuftom of ow 
fei^m> ifi^dM ^ur writ. .L*t this *«!: 
** executed (iPtfcc caufe bo-t?iie) *9d like 
;iifofe{aid j^. requires it^ «nd otli^wiib 

•iftOt.'^ 

fft H 4 jr. * If the pica be removed out ^f the eoyft 
M.ch.joEd.^^j^^ lord, (in ancient demefncV^ ^ide- 
fiw.'tfif. ti$.^^^) ^« ?*^f^ i* travcrfable ; confru, if ovt 

of 
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q£ the court of the king. And if the cwfe Cmt/kdi r»- 
be infufficient, or none at all, yet the ^arol •*?*"'' /^*»^^ 
lUall not be remanded i othcrwrfe ! if m g|:^"^^^^^ 
ancient demefne j fbr^ jupon a rccoi^m QM^ Nte! 
of ancient demefne, die^Uea is wholly upon 
thecaufe* and thcjrefarp che . plaintiff nny 
be nonfuit i^ fuch reforJari-', but if it be 
out of any other court, the plea is tipofi. 
thejaere matter, and therefore t}\0 plain- 
tiff^anQOt be nonfuit upon xbJt rMrdariy, 
but it muft be in the action $ the reafon, 
i^, beca\:|fe ai\cient demefne is a privilege 
going with the i^ii (fuch nianor^ being, 
^anciently compofcd of the^ king's bu(b^4^ 
ncicn), and the ple^s c»iruiot thence be re- 
moved without cai^fc, becaufe it would al- 
ter the condition of /the foil, t<? b^ i^y 
j^ieaded in the king's courts^ without fuch 
real caufe made qu^. 

Seafts were taken in D. in t|^^. county 20 Ed. 3.11? 
o£ /!^/ifrj,.{ which wiasj within the precin^ ^y" ^^^^ 
of the honour of IValUngfQrd in the i:pyiity 
<^ ^ei^hy) and wqrf driven in<p fh« coi^wy 
of Bcrk^ (where the callle and coyrt <if 
the honour q( JVallingford was) ^od'ther^ the 
pUinti;!? had d^liyi^r^nee wit;)K)U€ writ; the 
defen^aat fucd a r^c^rdMri to ti^ feeriff o£ 
B<rksr quia diJirixitm,ftoda^ aiidih^ j^a-^ 
tiff came, but die .'4(}f<^d»f« XmA^ d*-, 
fwlti and it w*s ;|^udgcd: I- Tj^t.^ba 
pand Was well xf i^Qvcc^i notimy^a^ing 
the taking was i^.a^o^^H^r cwfugr^ ..(^..TImiT 
piroc^fs ofoutiawry di^ not. lie 1i«e wititpttt 
a deAmlt of chedf^(^ant, a3it dM^ipiJCi 
pleyirv. ; 3. That yet ^f |ie caipe Xft Jbjr iiwi^ 
ccfs of outlawry, ne fhould be put tg im^ 
fwer, ' 4. That he might avow damaiefea^ 

2 /ant. 
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Jant^ notwithftapding this ipecial caufe af- 
figned. 
F.N,B<.7o.B. And if a replevin be filed by plaint, in 
the court of any other lord, than xti the 
county court before the fheriff, then the 
r€€ordariy which is fued by the plaintiff or 
defendant, (hall be direfted unto the flieriff ; 
and the writ (hall be thus : 

** Reic vie* Line/ Jaluteik^ Tracifimus 
Ubi quod ajfumptis tecum quathor Sijcretis & 
legatibus militibus de conC tuo in frofrid per- 
fond tud accedas ad curiam W. de C. &f in 
Uldplend curid recordari facias loquelam qua 
eft in ediem curia fine hrevi noftro (dc. & re» 
tordum illud habeas fub figillo tuo fc? figillis 
quatuor legalium bominum ejufdem curi^ qui 
record, ill. interfuerinty fef partibusy ^c. (ut 
fupra) quia prad. A. eji ballivus prad. W. 
deC curia fua prad. &f tenet placita ejuf- 
* ' dem curi^y fc? jude9^ in fud caufd effe nm 

debet:'— ^"^ George the third, &c. To the" 
Iheriff of, &c. greeting : We conimand you 
that you uke with you four difcreet and 
lawful knights of your county, and go in 
your own proper perfon to the court of Wi 
q{ C. and in that full court caufe to be re- 
corded the plaint which is in the lame court, 
without our writ, &c. and have that record 
under your feal and the feals of four lawful 
men erf" the fame court, who were prefent 
Sjt the recording it, and to the parties, &c. 
(as above) becaufe the aforefaid^. is bailiff 
of the aforefaid fF. of C. of his court afore- 
f^d, andliolds the pleas of the fame court, 
and ought not to be judge in his own 
Ciiuff.- : 
- ,•; , [Note, 



• ^Note, t!hi#Wfk ia fomdtiffies cdfcd a n^ 
4f0rdari facias toquetaiHy ^mlibitietiAwJs 2ixi aC'^ 
cedas ad curiam.^ • 

If the plea be difconthiued ih tfhe Couiity, F.N.B.7i.a. 
tet the plamtifF cut defendant mJty rem0^ftJ 
ihe plaint iri(t6 the corftmorv pleas* or king'l 
t)ench ;bf recdrdari, and it fliill be good, 
dnd the plaintiff 'fli^l dcekrt Apbn^ th€ 
fenne-,- and the court fti^l- hfeld-pld»-tlp6rl 
the fame plaint: and therefore if the de* 
fcndant be Without additiljn Jn' the plaint, 2 H. 5. 6. 
ie Ihall not- haFve- addition itt the recordarf, 3 H. 6. 30, 
although ' prbcefs ot outWwty Ife thereoh; J* ^ ^- 7 *• 
For the pltei ; is -not h6ld OA a wHt> but a ^' ^"^•' 
plainc only, andfo- not \<r!thift' th^f intent "of 
the ftat. of t H. $. c. 5. wSi^fc fpeafcs only 
of writs ori^nal, &c. 

• And if the plaint be contintaed, and iffb^ 
foined, in the county court,- yet' nothing 
fhall be removed btit the plaint ; and there- 
fore in the court above, the plaintiff is to 
declare de novo. The reafoA is, that th^ pone 
and recordari give the defendant' a day irf 
the court above 5 and' when at Gommoif 
law the plaintiff and defendant appeared at 
<he day, the plaintiff counted and d'eclared, 
tod the defendant avowed ere Henus, th^ 
file court might know the caufe of com- 
pfeiflt; and being in a new court, it Was 
ill to be rehearfed, in order that they might 
«nderftandit. And this the rather, becaufe,- 
being a fuperior court, they were not bound> 
fey any dccifibn made on the proceedings 
below. Thij could be no intonvenience in* 
replevin' at common law, v^here the plain- 
tiff might Bring his replevin Yoties quoties y 
and where' wlieh-the defendant removed it, 
' • 'I and 
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and gaVe another day, it was upon cafife 
Ihcwn of inability or partiality in the courts 
bek>w. ^ 

z [But yet, to feme pui'pofcs, the court arc 

mjule judges of the whole proceedings, oiv 
the rcndoval of the plaint by recordariy 
and thereforti if a mtberfum be awarded in 
the court below> the plaintiff fliall gage 
deliverance in the court above. 21 H. 
6, 40.] 

And not only on a pone or recordati v^ 
the court to take no notice of any pleadings 
'or proceedings but what arc r^hearfed or^ 
recorded before them i but even on a ha^ 
bias cerfusy which is a writ of liberty, the 
plaintiff muft follow^ the body of the pri- 
foner, and declare againft him de novo ; for, 
the court cannot take notice of the plead- 
ings rchcarfed before inferior judges, which 
do not come up before them, but by writ 
of falfe judgment, where the court is 
not of record 1 — or by writ of error> 
where, it is ;— and therefore they have no- 
thing to do with their proceedings unti^ 
judgment is given. 

But where they have th* body of thq 
defendant, the plaintiff may proceed ori-. 
ginally againft him. So in pone^ whero 
they have the original writ, they ma!y pro- 
ceed originally upon it. And the ncordari 
makes the plaint of record 1. for the ftatutc 
of Marlbr' which gives the plaint provides,' 
in the firft chapter> that all complaints of 
diftreflei^ fhall come info the courts of rficr 
king ; which gives the king's courts authoT- 
rity to record fuch plaint as. was in the* 
county. The words are, £t p-^tena^ ^m^ 
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iam eorumfefer miniftros domini regis jufti* 
€iari non ferfnittanty nee Juftineant quod fef 
i^Qs Hberenter difiriffionesi quds authoritate 
frcprid fe'cerint ad ^olmtatefH JUam j frovi'- 
Jam efty toncordatum & coHceJJum quod tan^ 
major es quam minor es jujiiciam baheant 6? re^ 
extant tn curia domini regis, 6? nullUs de 
uetero ultiones out diJtriHiones faciat per w- 
hintatem Juam abfq\ conjideratime curia do^ 
mini, fifdrte damnum ^el irquriajibijiat undi 
amendas habere vcluerit de aliquo ticino /uc, 
Jhe majore Jive minore^ 

By this ftatute it appears^ tKat the plaint, 
though given for expedition before the 
flieriff, may at any time be removed and 
recorded in the court of the king. [It has ' 
even been adjudged, that the delivery of % 
rec&tdari to the cleric of a county court, 
after an interloCutorv and before final judg- 
ment, is a (lay of all further proceedings m 
that court, 2 Bur. 1 1 5 1 . 

And when the plaint is removed by r^- 
€ordariy the court above will award a capias 
on the defendant's default, though no fuch 
procefs could have iffued in the court be- 
low. 3 H. 6. 5c. But it is otherwife of a 
jufticies, for on tnat no capias lies, even in 
the court above. 4 Inft. a66,] , 

In a recordari to remove a record out of 3^ H. 6. 
ancient demefnc, the writ fhali fay loquelam '•".B.?***- 
etprocejfumy and not recordum ; yet the form 
01 the regifter in the recordari, as before 
faid, is et recordum illud habeas. 

In the Iheriff or lord's, court, and in an-* 

cient demefne, in all rejjlevins, the plaint 

is called loquela, becaufe it is not a record, 

.as it is in y\t\x court \ but in the aecedas ad 

I % curiam. 
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curi^^y , t)vc tr3tf)im;(Jion. of tbp^ plaiot b^ 

t^e king's wit^ wci,er the. feaf? ot four of 

tji^ All tors* in. tKc prcTen<;Q: Qj[thc fiiciri^ and 

fo.uf Istnigfit^j is Cajlcd' ^ record, b<cavfc H:^ 

ijiTeritto be ^ Record in. the courts ^otpL'- 

9H. 6. 58. ^ Where, by recpr4^ri thg record wis. r?- 

34 H. 6. 42. ryiby^d by the CbcfifF out. of the CQUJ:t. of 

F.Nji.7i.C ^^'^^^^-^^ C^^f^r-htyr ii was faid, . th^t 

tRj8^c8\f|:tV6f;(:^k^r^J^r^^ n)igTit have xcfufqa^ 

taobe^ih.e.w^riti fox being a^ court of rq- 
cqtf^'ljX- ^iwroiffioA* '*thc pTea ou not ta 
bV "removed" by Wr^ri(?r/V biit 'by. hah^as' 
co]^y^ Qujn^.caM/4y .Qi.c/fJio^^^ ' AnditVjas* 
f;e^, .ftiat'ina/n?;vgKa^/the,pfeq. w^s^iconjff. 
f^iher witMut w^rtpjOj^j aCL was void,- and^ 
t^^ir t^refpi:e.tho.6DVi'i:t.twlA'npt r^^cmd. 
lU fQr.ijhe- record IrcTOain.ed ^t CdiiieriHry\ 
zni,\ i^'-AQ. p^^^cedjng./t,hcre- according io:, 
thi? Ejitjof tRa>c^i|rt,'ii:*wa& difcoBtinue4* . 
K-Z ^> 7' T^et in''tBe-/cgiO;.exlj;l3bere is. aV-rr^'r^^nQn?" 
^ foreign Voucher oiit of 0>efler. ' \ 

.Th?; r;eai^. i&, bQc:^nfe the rec<irdiitu \% 
tp rettirp ?i,lo(i^e,Uy. a^d whjea tli^ prqceed- 
i^$>c&'ii^.^,,QQunt/.o^ Record, ft is/npt 'a,' 
iq^u^lai^ . .bi^X ar jR kdoKD in . it3 own . i^^ture in 
t|j]ie'Co\irt below..-— Agalij, UKresoiad^xi fi^p-^ 
pp(e^ a Dartiftlicy ii^thecoyi;: belbw, which-, 
cannot' oe* ifupj^ofed. ii> a' court of record, • 
af^iag^,,uader the king's cgnfimiflion., Npr' 
., ^ . • h^ve tne- IJjperior courts, any inh,ererif' right,., 
to. judge qf .whaf any other inferior cojuft 
oiJthj^'Iung is pQiTcfTed of, until it comes; 
befofe^tlicm'by kahMs- corpbs^ cfim. caufd^jox- 
^j^ certiorari:'.. ... .* " " 

, The habeas corpus Is thq wiut of limr- 
TY.i and. thc.law.'h^ih th^t tendernefs for 
trie'Iiberty of a naani^ that when any perfon/ 

. - IS 



is impnfoned, / he/m&y'.yuj^ha^^^ 
ib ariy luperriiii^'^oufl i ^^^^ it any *of Vti^f^ 
cbiim fee cavfe.op ^me jfeftirri to <iitcKafge 
Jiirn, h^ jfhill be, freed.*. Hence Tt is, that 
jtifie' body muft befeht, and the caiife ot 
iniprHbnment mijft be ient with Tt. 

A 'certiorari is to retuip the proceeding^ 
on another gfound. ..All inferior courts ar^ 
of definite and bounded authorit]^, and can* 
not award execution but of the. diftrifl:} 
thcrefoxcj letl juftice flioiild fail, -procefs of 
certiorari goes to remove the record into 
.the upper courts, Ahd both thefe '\Vay$ 
have been ufed to give jurifdiftion to the 
upper courts* 

The certiorari coming to remove a record 
on fuppofitiori that ihferior jurifdiftions 
may exceed their bounds, they muft fend 
the recordjn the condition it was when thfe 
certiorari came to them 5 but it ftops their 
proceedings, from the time they receive itv 

If a rfecord be removed out of a court F.N.B.71.C 
of record by record ari^ it cometh in with- 
out warrant, and the court ftiall not hold 
.plea thereof. But if ?l record cometh ih 
court without a warrant, the party may fue " 
a writ dire(fted unto the juftices, tljat they 
may proceed upon that record qucd cora^n , 

vcbis rejidet. 

The mieaqing of^ the diftinftion is this^ 
that when a re cor dart is fent down to a court 
of record to remove a replevin there de- 
pendirtg, they may proceed and not obey 
the writ i becaufe that replevin is of record 
in the king^s court, and cohfequently in 
curia regia according to the ftatute : and 
tlierefore the writ to niake it a record *is 
I 3 aflum 
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4^8um agere. But if they do obey the writj 
' and fend the record, they ca^ot afterwards 
proceed upon it, becaufe they have fent it 
away from theoi: and the court above 
cannot proceed upon records of another 
court, as thev do m replevin on the pjdnt 
fent before them by recordari ; and there- 
fore there muft be a writ to give them au- 
thority to proceed on the record quod coram 
vohis rejidet. But they have an inherent 
authority to fee that other juriidiftions dp 
not exceed their limits i and therefore, when 
they fend a certiorari to remove fuch record, 
they ought to proceed above on the plaint 
F.N.B71.D. entered in the county. [If the recordari 
facias bear date before the plaint was en- 
tered in the county,] yet the record is well 
removed, becaufe both courts are the courts 
of the king. But if the record be removed 
out of the court of any other lord by fuch 
writ, which btrareth date before the plaint^ 
it is not good. The reafon is, becaufe 
the fheriff's county being held or farmed 
from the king, as immediate deputy, the 
king may remove the replevin out of the 
iheriff's court into his own, without any 
caufe (hewn ; and therefore it is not mate- 
rial whether the recordari be tefted before 
the plaint or not : and although the defend- 
ant cannot remove the plaint without caufe, 
yet this is not to prevent the fheriff froifi 
' being oufted of his jurifdiftion, but that the 
plaintiff may not be delayed without gogd 
caufe (hewn.— But where the record is re-» 
moved out of the lord's court, which has 
a jurifdiftion by grant or prefcription, there 
mvft be caufe fliewn for fuch rernoval ; and 

fucU 
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Aich caufc will be abfurd iC Hit aceedas ai\ * 
curiam bears date before the plaint; for that 
.^njot be a caufe to ouft the lord of jurif- 
di<5bion> which was not in being at (he time 
of the writ ifluing. 

Vil. Of replevin itfclf, and herein are to 
be confidered, 

.!• For whom, and in what qifes it lies* 

2. The declaration in replevin. 

3. The feveral pleas in this aAion ; and 
herein of the avowry, 

4. Of the judgment in this adion, whe- 
ther for the plaintiff or defendant; and 
herein of the writ de retomo habendo^ andpf 
the writ of fecond deliverance. 

. 1. For whom and in what cafes it lies. 

The replevin lies as well for goods irji Bro. Abr. tit. 
which I. haye only a qualified property, as Repl. pi. 29. 
for thofe in which I have the abfolute pro- * ^°' ^^*^' 

PfP"' u^^ i.^ ^''''^^ ^^ \^J ^^"^'4 ij" Bro:tit.Rejrf, 
order to be delivered over to J. a?. —and J. N. pi. g. 

t^ikes them from me, I may have a reple- poa. Plac. 
vin againft J. N. to bring back thefe goods 3»4« 
into my own poffeflion 5 bccaufe J have a 
right to the poffeflion of thefe againft every 
hody but J. S, and therefore as J. N. is a 
trefpaffer for violating that poffeflion, fo I 
may qualify that tort he hath done, by bring- 
ing the replevin which complains of the 
unjuft taking, and that 7. N. detail. them 
' mfra vadios Cs? pkgios* 

So it is if cattle be farmed to me to ma-, 
nure my land ; if they T;>e taken out of my 
cuftody, I may bring replevin for them ; 
l:^caufe during the term I ought to have 
the ufe of them : and therefore the caption 
ap4 detention of them, by any perfon, is un- 
^4 lawful^ 



iifWfAi whioh is the injury complained 'of. 
in the^ replevin ; or I may have in this ca£e 
a fpecial replevin, fettihg forth my fpccial 
property. 
2 Ro. Abr. If .7. takes my goods by the command 
43'- of jB. I may take the replevin againft both ; 

becaufe in trcfpafs both are principals, and- 
equally guilty of the unjuft caption and 
Unjuft detention, 
a Ro. Abr. If the lord diftrains the beafts of the 
430- tenant, and the mefne puts his own beafts. 

Bro Abr'.tit ^^^^^ pound in licu of the tenant's, the 
Replev. pi, mefne may afterw^ds have a replevin for* 
>4» 54* his own beafts, and the lord cannot plead. 
9 Co. 2 2. b. xhzt the beafts of the tenant, and not of: 
*^' ** the mefne, who is the plaintiff in replevin, 

were taken j — becaufe, the tenant having 
paid his rent to the mefne, the mefne is' 
thereby obliged to defend the tenant from 
the lord's diftrefs. But this cannot be done 
unlefs the mefne becomes party to the fuit, 
and be fubftituted in the place of the tenant. 
By this means, the mefne may ftiew the 
fervices performed to the lord, for which 
the difltefe was taken; and confequently 
that the tenant ought not to be difturbed. 
Hence it is, that the writ of mefne is al- 
lowed to the tenant, to bring in the mefne 
if he does not come in of himfelf ; becaufe 
the tenant being a ftranger to the tranfac- 
tions between the lord and the mefne, he • 
cannot defend himfelf againft the lord but 
by the mefne i and therefore, where the - 
mefne is to take the defence,- it is but fit • 
he Ihould fafe allowed to plfedge his own* 
cattle, and difehai^e Ills tenants. And the "» 
lar4 hathr ne prejudice, becauft there is ftill^ 
' • - a good 
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a ^ood pledge to anfwcr his-femccs if thciw 
be a©y due. So and for the fame reafon it; 
is, if my IclJbr diftrains rtiy tenant, I irm^r- 
put my bcafts- in the. pound in lieu of myr 
tenant's, and then replevy them, as if they- 
had been originally taken- ; 

Several perfons cannot join jn one re-jH. 4. 16. 
plcvin for fcveral chattels/ where the pro--»Bro.Abr. tit, 
perty of them is feveral ; becaufe, where fe-*R«P^' P'- ^^* 
vcral diftrciTes are taken by the fame perfom 
of different men, each hath a feveral and'Qg^Lit, g^r 
particular injury done him, if the diftreffcs* 
be unlawful; and therefore they cannot: 
jointly complam of an unjuft caption and- 
detention, where the property is feveral. 
For. what reafon have I to complain, or to- 
feek redrcfs in my own name, for an injury- 
fuppofed to be done to another ? » 

If beads which are feriff nature be re- 2 Ro, Abr, 
claimed by me, and are reftrained or taken 430* 
out of ray cuftody, I may have a replevin |^'*'*^'"'-"^* 
for them 5 becaufe I have a property in them* j^^^] Plac** 
while they continue with me. But this pro- 314. 
perty only remains while they are in my 
pofleffion, or retain the animum reverUndit^ 
and therefore if they leave me of themfelvcs,i 
and another takes them while they are OUD 
of my pofleffion, and they have not the? 
animum revertendi, I cannot have a replevin 
for them -, becaufe, in fuch cafe, 1 have no. 
property in them. 

If a fuperior jurifdiftion award an execu- Lev.Ent.ica^ 
tion, it feems that no replevin lies for the Lutw. 1191. . 
goods taken by the Iheriff hy virtue of the ^»ft- E^tr. 
eitecution j and if any perfon ihould pretend* m^^^^- ^-^^ 
to take out: a replevin, and execute it, the. j^^pj |*,/^ 
<:ourc of jufticc owouJrd commit them for a 
^.. i contempt 
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contempt of thcirjurifdidkion, becaufc by eve- 
ty execution the goods are in the cuftody of 
the law ', and the law ought to guard them : 
' and it would be troubling the execution 
awarded, if the party on whom the money was 
to be levied, fhould fetch back the goods by 
a replevin* And therefore they conftrue fuch 
endeavours, to be a contempt of their ju- 
rifdiftion, and upon that account commit the 
offender. But if any inferior jurifdic- 
tion iffucs an execution, a replevin will lie 
for the goods taken by that execution ; be- 
caufe the inferior jurifdiition being reftrained 
within particular limits, the officer who 
took the goods, is obliged to fticw that he 
took the goods within thofe limits, and 
that the inferior court which ifiued the ex- 
ecution did not exceed their authority in. 
iflVring it. Befides, an inferior court of re- 
cord cannot commit for contempt out of 
the court. Hence it is, that the officer of 
an inferior court, is to (hew by what autho- 
) Lev. 204. rity he took the goods^ Thus, in a reple- 
Aylefbnrjrv. ^jjj^ ^^ defendant was put to juftify, by a 
^^' condemnation before a jufticc of peace, for 
not entering ftrong waters, and a warrant 
on that fo^r levying 20 s. fine on the plain- 
tiff. [But, in a fubfequent cafe, the court 
granted an attachment againft the> under- 
ftieriff, for granting a replevin of goods, 
diftrained on a cowviftion for dear ftealing. 
Str. 1 184.] 
3 H. 7. I. A replevin doth not lie againft the king, 
^p^'j^V'T^* nor where the king is party, nor where the 
Vide'ibW.pV. taking is in right of the king; and if fuch- 
5i.concr« replevin Ihould be granted, the IhcriflF 
ought to forbear to execute it, when he i% 

informed 
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informed the king is party 5 becaufe all the 
king's debts are of record, — he taking no- 
thing but by matter of record : and there- 
fore t;he cattle are feized for the king's 
debts by the levari facias^ which is a writ 
of execution, and confequently no replevin 
lies againft the king, any more than it does 
for goods taken in execution at the fuit of 
common perfons. 

Executors ihall have replevin for the Bro. Abr. tiu 
goods of the teftator taken in his life time-, Rcpl. pi.* 58^ 
becaufe the general property is in the execu- Sid. 80. 
tors, and the pofleflion ought to follow ;^'"'*^*>*7V 
that ; and therefore the executor may re- aift'^^gat^ 
cover the pofleflion by this writ of replevin. 560, 561. 

If the goods of a feme fole be taken p j^ buSc.K. 
and flie marries, the hufband alone may 
fue the replevin, becaufe the property is 
transferred by the marriage, and vefl:ed 
abfplutcly in the hufband, fo that he may 
rclcafe it ; and confequently he may have 
an a6kion in his own lume to bring back 
the property. 

' In replevin for $1 fow and pigs, the de- Bro. Abr.tit. 
fcndant, as to the fqw avows damage feafant^ Repl. pi. 41, 
and for the jpig^ pleads non cepit. The Sid. 8i. 
jury Ibund for the defendant, ^as to the 
fow ; and for the pigs, they found that the 
fow farrowed them after flie was difl:rained> 
and in the poflTeflion of the defendant. 
The plaintiff had damages for the pigs on 
this plea of non^cepifi becaufe the pigs 
were taken by the defendant as well as the 
fow, thpufih they were not damage feajant \ 
an4 therefore the defendant fhould have 
irt fpjth the foccial matter as to the pigs. 
.* No 
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Bro. Abr.tif« No replevin lies for charte^rs relating to 
Kepi. pi. 34. ^|jg inheritancej becaufe the charters arc 
reckoned part thereof, and as fuch defcend 
with it to the heir 5 and not being efteemed 
in law chattels, are not by law replevifable. 
2 Show. 91. A replevin doth not lie for goods taken 
^'g^""fi*^^ in foreign parts, though afterwards brought 
am?, j^^^ ^^^ realm ; becaufe fuch a foreign cap- 
tion might have been juftifiable according 
to the law and cuftom of the place where 
it was made, though it may be illegal by 
* , our law : and therefore fuch caption ought 

not to be tried here. 

F.N.B.69. !• If beafts be taken in one county and 

Do^t Plac. carried into another, the plaintiff may have 

^^^* ' hh replevin in either county; becaufe it 

is a caption in every county where they are 

taken by the defendant. 

Regr. 81. b. This Writ of replevin is always executed 

Bfo. Abr. m, ^y ^jjg IhcrifF, even in his own cafe, where 

Kcp . pi. 65. j^^ diftrains the goods of another, becaiift 

this wntis z^jujlicies to the ftierifF,'on which 

he is to hold plea in his county court ; and 

therefore no other can interm.^ddle in the 

execution thereof but the Ibcriff, who is to 

pref;de over the fuitors, as judge therein. 

1. Of the declaration in replevin. 

Hob. 16. ^ And this is little more than a tranfcripTt 

^Mo/^/' or recital of the writ itfelf. But in the de- 

T>oa. PJac? claration you muft not only alledge that 

315. 'the defendant too*k the beafts' at fuch > 

Bro. Abr. tit. place, but alfo you muft alledge i\'it locu$ 

Cro. El'iz.*' J^^ ^^ ^^ ^^^ enough to alledge fuch a place 

«q6. ' from .whence the va^ue may come 3 , biit the 

Wdfdv.SavII, nlace mufb' be fo particularly fpArifi&tf, 

as to give the avowant an opporunity to 

{hew 



IJlcw that be had a right to^ i^kc the goods^ 
in thu PA^TicytiAR. plaQCi becayfe xJm 
right of, thcf (caption ma^/tiirn oa the place, f 
and in this aftion the freehold may xoipiq 
in difpu,t!e». And theifcfore ji;. h neceflary 
to. f{)e.q^ the. place. partiipuWly, whereia 
the beafc^^yere talced, w^cK is equiValept 
to .ths nAWffTignmqnj; 4p ^trefpafs". If the 
Ipcjisjif 'g'lai be^.aoc pardcujarly fpecified iiv 
the coiirit, the- detcndaDt may denvur spe- 
ciAttYj .an<iftcw*itfor.caufe; jfbr the de- 
fendant .jpay jgftify the taking in that par^ 
ticular plp^e, for caufcs. he could not have 
^.y where, elfe. . But if th^, defendant ibould; 
plc^d non^c.efi(; the count Voy Id be goodj^ 
t^qcapfe.then tjhp place, cannot be material, 
vhen. the. defcndajit denies the taking. 

The writ of replevin is: quod, cepit averia zLutw.i 150, 
6? injujie detinet contm vadios.(^ flegios jc tQ P«^'e« v. 
which writ the fheriff! returns replegiari feci^ p m B 6 
There you go on in .the replevin only for, Co.Eni.llo 
damages for the caption^ and then in the 61 u 
count you recite the writ> in the. detinuity 
and count in the detifiuit for damages ; — and 
though the ^vrit be taken out in the d^tinet^ 
yet whei^ the Iheriff hath returned repkgiari 
fidupoxi it>. that return is a warrant tore-*, 
cite the wjit in the Jeimuif i-^-for if the 
writ v^i: peeked ih the d^Hnety and the 
dount was in the ' detinuity it would be a. 
vari>M)ce.fo]r which' the judgnaent may be 
irreftcd,! or> the defendajcit. miaht havjc de- 
nuirVect. .But . whet e the IherifF does not 
Replevy the beafl:s> there you muft recite 
the wcritia the'^^/«^/;,^and count in the 
^^ftfK(J?if .ajtfo^^becaufe.the.beafts are not djs-^ 
limed i' and there you Vecover as well the 

value 
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▼aluc of the beads in damages, as damage* 
for the detention. And this is a Ihorter 
way than t6 fue a mibemam and cap. for a 
return of the beafts« 

3. Of the feveral picas to this aHion, 
and thefe are of four forts. 'Pleas in abate- 
ment. The general iffuc, non cepit^ The 
juftification ; and this of two forts, either 
difaffirming property in the plaintiff^ or ad- 
mitting it. The avowry. 

As to picas in abatement. There is a dif^ 
ference between pleas in abatement of the 
writ in replevin, and in other aftions j for 
in other aftions the pleas in abatement go 
merely to the form of the writ ; becaufe 
other aftions are for debt or damages, in 
which the plaintiff hath no poffeflioh of the 
thing itfelf until judgment and execution> 
and therefore the pleas in abatement are to 
the form of that writ only, and all pleas 
to the right are in bar of it : but in reple- 
• vin, the deliverance of the goods is imme- 
diate, fo that the plaintiff hath the pof- 
feflion before the defendant can plead there- 
unto; and therefore, according to the ge- 
nius of this adVion, pleas that are in abate- 
ment, , muft give the defendant a title to - 
the r&turn of the beads. For it is not enough 
merely to qualh the writ, as in other cafes, 
where the defendant is in ftatu quo when 
the writ is quafhed ;— rbut in this adtion^ 
that the defendant may be in ftatu quo, Ife 
muft not only fliew that the writ ought to 
be quafhed, but that he ought to have a 
return of the beafts hiipfelf. And herf^ the 
pleas in abatement^diffcr fromtheplcts in ba^ 

onlf 
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only in thisj that in abatement they do not- ' 
avow or acknowledge the caption and de- 
tention, which^ is the gift of the aftion ; 
but they muft go fo far as to entitle the, 
defendant to a delivery, or elfe they do 
not take away the force and effeft of the- 
writ of replevin, which is always executed 
by the delivery. 

Therefore in this aftlon the defendant x Vent. 249^ 
may plead PROPERTY in himfclf in abate-,6Mod. Su 
mcntj for by fuch plea he doth not deny, 
or confefs, and avoid the caption, 4nd there- 
fore it is not abarj But only fhews th^t 
the plaintiff hath not a right to a deliver-. 
ancc; and by fhewing that, the goods ought 
to be returned to the deifendant on fuch 
abatement, as they were before the writ wa$ 
t;aken out. But qu^u, for it fcems by the 
later authorities, that it £bould be pleaded ^ 

in bar. 

[It is to be obferved that thefe &/<r Cro Jac. 519, 
authorities are not pointed out, and the cdi-.3 ^«'>« «3*- 
tor, after a diligent fearch, hath not ^^'^ l^^^^ q^^^ 
able to find them. There are indeed cafes^ 
in which the courts have determined, that 
property in the defendant may be pleaded 
IN BAR, but none that exclude the de- 
fendant from pleading it i;^ abatement: ■ 
on the contrary, the cafes cited in the mar- 
gin moft clearly convey the idea, that the 
defendant in replevin may plead property^ 
"whether it be in him/elf or fl fit anger ^ either 
in abatement or iir bar, according to his, 
ekilion.'] ' 

If the defendant pleads property in J. S. * ^j^^- 92. 
a ftrangcr, he may plead Jt. in abatement, — : ^]^\l ' „ 
arid bccaulc he fhcvs,th^jc^ecc.is no pror:^84. S^C- 

. pcrty 
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Salk. 94. ' pcrty in the plaintiff, and by confequencc 
Carth. 243. i^at he had no right to a deliverance by 
6 Mod. 81. ^^^ v/rhy he ought to hare return without 
making mj conufance. 

If the defendant pleads property in the 
plaintiff and J. 5.-— there the plea is in abate- 
ment of the icpkvin, as it» is • in other ac- 
tions ; for though it admits a right of de- 
( - * livtrance in fhe plaintiff, yet k does not 
alldw it by a writ under the prefent form ; 
but gives a better writ to be brought by 
thepiaintiff and. J. S. — But here the de- 
ftmdant ought to make a conufance^ be- 
ciufe, this plea jiot difafiirming the pro- 
perty, it leav« aright inthe plaintiff to 
have his beads, without fuch- cenuian^e be 
imade* •-*• 

II aft. Ent. * A^ a man may plead in abatement of the 
S54- ^rit, -fo -he ""may-of the eowitlt and by-^ 

abating the count he doth in confeqtfence 
abate the writ ; and there it' fi pleaded ad 
namiti^0rm (^^ breve: for if a* man doth nor 
jsurfue his writ by a regular cou*t,- Ris^ writ 
in confequence is abated. Ahd therefore 
if a man declare ef a caption' ih Blackaen^- 
and the defendant pleads In abatement of 
Cro.El. 372. the* county tli4c he took theitv in- A^Afe^p/wnp, 
Mod.Caics abfq., hee that ke took theni in Blackacre, 
i^o Abr tir ^^* ^^^^ afeate- the 6ount under that' form/ 
Repi.pl. '31/ Sot then^hemuft go over and mak^ conu- 
4;;. ' lance; becaufc, not difafiirming tRe plains- 

Vent. 127. tiff's tide to»the beafts, he leaves the plain-' 
Carth ^k * *^^ ^ "8^^ ^^ retalfl. - But this - conu fan ce 
Ld! Rayro!' ^^ "^^ traverfable whcre it is pleaded in» 
ipi^. abatement ; bpcapfe the J^laintiff mtift main- 

tain the form of his own count wi Apyt 
[ . "■■ falling- dn-tlla (k£i gfthe diefcfidant-s md^ 
\ a if 
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if' the plainttflT Ihduld join iflue on the tra- 
verfc in the plea of abatement, and travcrfe 
the" conufancfc ' alfo, it would be double; 
which would be bad upon fpecial demur- 
rer i *and if the plaintiff travcifed the co/iu- 
fance Only, it would be a difcbntinuance 
of the plea in abatemcht 

But if a juitification for damage feajant 
kad been pleaded in bar, there the caption 
and detention, according to the form of the 
writ, is acknowledged. And therefore there 
the plaintifF knay traverfe the title of the 
defendant J becaufe the defendant having 
acknowledged the caption and detention 
according to the form of the^ count, he hath 

, put himfelf on the ftrength of l^is own title. 
So in the cafe of time^ if the plaintiff in 
his count lay the caption the 26th ofMircb^ Doa. Plac. 
and the defendant pleads in abatement, 3^^- 
that he was pofTeffed of the locus in quo by 
leafe determinable the 25th of March, and 
that he took the beafts the 24th of March 
damage feaf ant y abfq\ hoc that he took them 
the 26th; — this is a good plea in abated 
M£NT only i*— becaufe it goes only to the 
form of the plaintiff's counts for the time 
here, becomes neceffafy to be laid in this 
action, bccaofe the defendant may have a 
tight to take at one time, and not at ano- 
ther. Btat in this and every other cafe in 

' abatement, where the property is not difaf- . 
firmed to be in the plaintiff, thi defendant 
muft make conufahce of a juft caufe of re- 
turn; for otherwife he doth ftot deftroy the 
force and effed of the writ, by which 
riie delivwance was lYiadei bttt teaves the 
' . - "K ' plaintiiF 
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plaintiff a right to nctain his own pro-^ 
perty. 

Of the general iflue* 

Bro. Abr. tit. xhc general iffue in replevin is ntm eepii. 

Vf'ftt ^1 ^ ^^^^ ^^ ^^ ^^ confidered that the caption 
■' and detention is only in iffue, and not the 
property J and in this, replevin differs from 
trefpafs. For in trefpafs where the general 
iffue is npn tulp. the defendant may, on 
evidence, Ihew a property in hioifelf, be* 
caufe he cannot be guilty of trefpafs in 
c^ing. hi^ own goods ; but in replevin, 
upon non eepit^ the property by the plea is 
admitted to be in the plaintiff, and there- 
fore is not in queftion at all; but whether 
the defendant took the goods mentioned in 
the ^declaration. And he cannot be ad-x 
mitted on the iffue, to fiiew where the pro- 
perty was, becaufe he hath put it in iffue 
only, before. the jury, whether he took 
the beads or not^ and not whofe they 
were. 

Str. 507. j^Iji |:cplcvin for taking guns in London, 

the plaintiff proved a taking in Surrey ; 
upon which it was objcfted> that the plain- 
tiff had not proved his iffue, for the place 
is material, and therefore part of the iffue 
under the modo et forma. The counfel for 
the plaintiff admitted that it was traverf- 
able; but infifted that by not traverfing it 
particularly, the place was admitted, and 
could not be infifted on upon non cepit. 
But chief jufticc Pratt held, that where th^ 
plaintiff avows at a different place, in order 
to have a return, he muft traverfe the place 
in the count, becaufe his avowry is incon- 

^ fiftcnt 
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fiftent with it; but where he does not in- 
Ilil upon a return J he may plead non cifU, 
and prove the taking to be at another place^ 
for it is matcriaL , And therefore the plain- 
tiff was nonfuit. But quaere the legality 
of this^ dccifion.] 

. In replevin for a mare and colt^ the de- Sid. 8i, «2. 
fendant pleads non eft'culpabilis de^aptipm ^^^^^^^ff* 
pradiStd infra Jex, annos ultimos elafjos. ^^^^*^ 
The plea was over-ruled, becaufe it gives 
no anfwer to the unjuft detention, which the 
replevin complains of, as well as the cap- 
tion; for the caption maybejuft, and the 
detention unlawful. As where the defendant 
eloigns the beafts, or drives them to a 
caftle, fo that the fheriff cannot replevy 
them at all, this \% an unlawful detention, 
however juft the caption might have been. 
And in the prefent cafe, it might be that 
the colt was foaled in the pound, and then 
was never taken by the defendant, yet- it 
may be unlawfully detained; and though 
he might not have tak^n it within fix years, 
yet he might have detained it untU the 
day of purchafing the writ, and that de- 
tention is complained of by the writ, 9irA 
nox barred by the ftatute. 

Of the juftification. 
There is fome difference between the ^ Jooci %%\ 
avQwry and the juftification; for the juftin 
fication confefTes the caption and avoidii 
the injuftice of it : the avowry makes title 
to fuch caption of the property of another. 
The confefling and avoiding the caption 
may be j^c^^ damages only; the avowry is 
always pro rttorno babendo, 

K 2 u Qi 
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Vent. 149. I . Of joftifications that difaffirm property 
B^.Abr.tit. jj^ the plaintiff. As if the defendant ae- 
6Mod!8iV knowledges the caption and pleads pro- 
perty in himfelfi this is a good bar, be-' 
caufe it confeffcs the caption, which is the 
gi(t of the aftioii, but avoids the injuftice 
thereof, by fhewing that- he had a nght to 
take them; and this not only will _abato 
the wrk of the plaintiff whereby the deliver- 
ance was nnadc, but alfo deftroy all right 
*f coflfiplaint for fuch caption and deten- 
tion ji and( therefore gees in bar of the 
aftionj, and confequently gives a return 
without conufance pro re$emo bahenda^ 
2 Lev. 91. If the defendjint confefles the caption^ 

Salic. 5, 94. and pleads property in J.S. this is in bar 
^ Mod. 81. ^jf^^^ aftion, as well as in abatement of the 
writ;'— for this not only fhews that the. 
plaintiff had no right to a deliverance upon 
the writ, but alfo that he has no caufe to 
complain of the csrption and detention 
againft his pledges, which is in bar of the 
Ld^Rayn, jiftion. And this is not only a juftification 
^*7* to cover the defendant from damages, but 

for the ' rettirn- of the beato 5 becaufe he 
doth not' admit property in the plaintiff^ 
but difaffirms it j and t-herefore the' beafts 
ought to come back to the, defendant, who 
ought to retain the beafts i^ainft tvcrf one 

^- - but 7.^, ; ' • ^ • ' 

' a. As to jiiflijRcatiens that affirm property 
, in the plaintiff. Theie cover the de- 
^dant • from damages pnlyj becaufe the 
plaintiff is intkled tb-his' beafts, as having 
property in them ; ' and* the defendant in 
itidi pleas not makjng, title to the beafts as 
* pledge to anfwer jcnydemand> he ought: 
•- - 3 -• not 



. The Law' OF REPtB^iirs. »jj 

not to have the beaft» back^ biit I127 
^eover himfclf from the damages dnlf^'for 
the caption. . : 

Thus if the lord diflrains for Jiomagt^ Doa. Pltc. 
and the tenant dies, and his executors fue 3«^- 
replevin. Here the drffdndarit nriajr juftify D«^^ii?' 
and cover the damages, becaufe the diiftrefs g " * 
^vas iighdy takin it ftrft, though by the ' 
death or his tcifiant h^ can no k^ger rctam 
it as i ]gicdge for his homage, and thtfC-* 
,fbrie can6ot be intitled to^ a return 1 Jbecavtfe 
the homage was^a ftrvi«e to be petfertaied 
by the tenant in i^stL^&st, and the diftrefs 
beiog to connqpel htm to it, caanot he 
detaiiied lon^ger. than his lifej : thcrch 
foi;e the lord muft . deftrain the* feeir dc 

Of avowries, aind the pie* thereto. * 
Having thus confidered the replevm 
and' the writ that iHues upon proper re- 
turns 6f the IherifF, we come alow t6 the 
; avowry . 

The avowry is the taking up the deferioe 
of fuch diftrefs. It acknowledges the di- 
rfttcfs taken, but avoids thd injiiftice of the 
traption complained of, and fets forth u , ^ 

g(wd caufe for taking fuch diftrefs, in order 
to have it returned again to the defend- 
ant. So' that in replevin both panSies are 
:jteTaiis;-^the plaintiflp to have damages 
•for the taking and detaining his goods,-^ 
and the avowant to have return of th«' 
plaintiff's beafts and damages. 

Avowries are either for rents, fervices, 
hcriots^ £s?f. or for damage feajmt \ and here 
are to be confidered. 

K J 1. What 



•Ij4 • Tut Law or 'RtTttvisz. 

I. What is iiibftancc, and whatis form. ' 

II. The feveral pleas to the avowricsi 
and herein of the feveral travericsand dii- 
claioien 

I. What is fubftance, and what form in 
avowries. 

At common law the lord was obliged 

to avow upon^ his real tenant, which as the 

antie^t law ftood was eafily done, bccaufe 

the tenant paid fines on every alienkdon, 

and the alienee was prefentcd by the next 

homage. But when thcfc fmall fines for 

alienation were not gathered, nor the courts 

regularly kept, the lords were at a lofs to 

find their real tenants, and confequently to 

know whom to avow upon. To remedy 

this the fiat. 21 l&n. 8. c. 19. /. 3. was 

made; by this the lord may diftrain on 

the lands holden of him, and avow as in 

lands within his fee or feignory» alledging 

in the avowry, the lands to be holden 

of him, without naming any certain perfon 

or tenant;- 

9C0. ts. a. Updn this a6b it hath, been held, that 

C©. Lit. though the words are, that if the lord di- 

Rtft Ent ^^^^^ ^^ ^^^ l^^d* holden of him, y«t if 

156. *^^ 1^**^ come to diftrain, and the tenant 

drive the bcafts which were once in view 

of the lord, off the land, or out of the 

feigniory, and the lord purfues and diftrain^ 

them out of his fee, yet he may avow upon 

this afti— becaufc the diftrefs, in conftruc- 

tion of law, is taken upon the land, by 

reafon of the view and frelh fuit of the lord. 

Cro? Efe'* '^ avowry the defendant faid that B. 

146*. * ^^s feifed of the lands where, tf^, and hel4 

thcra 
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tlicni oi A^ by fealty and rent;— and for J'ttcy^.Fifli- 
rent arrear he made conuiance as bailiff to ^'' 
j1. in land held of him, according to the 
ftatute. — This was held a good avowry 
cpon the ftatyte, though ic was obje(5ted> 
that having once named die tenant in his 
avowry, the whole avowry fliould have 
been at common law, becaufe the ftatute ' 
was made to ^ftablilh the avowry without 
naming the tenant at all, and therefore it 
ought much more to be good, where he 
names him but once* 

If A, holds of B. by rent, as of his manor And. 1 99. 
of C. and A. conveys t^ the king, and the Broker v. 
king grants it over to D.—B. cannot for Smith, 
his rent avow, as on land held of him; 
becaufe by A.'s grant to the king the' te- 
nure is deftroycd, though the rent remains; 
for the king cannot hold of a fubje6l; 
and therefore B^ mutt avow according to 
the nature and particular circumilances of 
his cafe. 

In avowries on the ftatute, the lord R*^^* Snt. 
Pledges that the lands, or locus in quo^ are 4?^* au -^ 
held of him bv fuch fcrvices, anji avows avow. PK4V 
as on lands within his fee or feigniory, FJero's Plead, 
without naming or avowing upon any ccr- 727* 
tain perfon or tenant ; this diftinguilhes it C®- ^"'- 59 »• 
from the avowry at common law, where- 5 94» 5 97* 5 9 • 
tn the tenant mull be named ; but in both 
avowries the lord alledges feifin of the 
fcrvices. 

In the avowry at common law, the lord 
fays J. S. his very tenant is feifed .in fee of 
the locus in quo, and that he holds of him by 
homage, fealty and rent, or fuch likcj of 
^htch fcrvict the lord was fcized by the 
K 4 hands 
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hands of the faid J. S. and bccaufc the rcnt» 
£s?r. was in arrear, the lord diftrains and 
avows the taking, and prays a return I Sa 
that bjr this avowry to make the diftreft 
lawful, the lord rauft fhcw a seisin of the 
rent by the hands of fome certain tenant;, 
for the lord's poffeflbry right is nnentioned 
in no other manner, thanr by fhcwing thatr 
the tenant, who was in die aftuai poiTefltQi;^ 
of the land, did aftually pay the rent to thct 
lord, or to thofe under whom he derives: 
for if fo, the feifin of the tenant of the la«d|; 
and of thofe claiming under him, con- 
tinued for the time of fuch payment of the 
rent, to the time of the diftrefs, is a feifint 
' in order to continue the payment to the 
lord ; for oiit of the yearly profits te ought 
to have made the payment demanded^—' 
8 Co. 54, a. Therefore it is not like the cafe of any 
Co. -Lit. 298. jpgal aftioni where they lay the feifm witfeia 
the tiiiie of limitation, and that they were 
difpoffeflfed ; for in fuch real aftions th^ 
count fiipppies the demaadaiit is out of 
poitcflion of the thing to- be recoveredi 
But in the ayowry, "the lotd fuppofe* hia 
feifin to . contimie, until, the very a^tjfcual 
taking of the diftrefji; and tl«refoiie the, 
lord need not alledge bxs ieifiato be witkm. 
forty years, acconUng tp the ftacutc of li-t; 
mitation, when t^.lord foppofes himfetf 
ftill feifcd, even at the very day of the. 
avowry, and that thi5 diftrefs is thc^verjr.. 
coUeftion of the rent ,of which he *i& in 
poflfeffion. If he wmfeiot in pofielTion d^e 
diftrefs would be uf Up it ; for if the lotd 
had a right to the i9n^ yet if he waj^ 
liot ai^ually feifcd ^H^" ^^ muiii.be;. 

put 
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Eut to his- writ of cuftoms and fervices, 
cfore he can. continue the feifin of the 
fervices, irt order to recover them in thii 
pofleffpry aftiop. 

^ Whea the tenant comifScin^ if he do not dif- 
^im^ or pleai hors^d^jonfecy of which here- 
after,, he muft admit that he is ftifed of the 
leftatc; though he may deny that he hold^ 
that eftate ot the lord by fuch fervices, which 
is a traverfe of the tenure ; or he may tra- 
virfc th^ feifin of the fervices by that par- 
ticular hand by which the lord in his avowry , 
alledges himfclf to befeized: — becaufe, if 
that leifin be dcftroyed, which is the feifin 
ijrom whence the lord continues his, own 
poifeflioa to the time of the new caption, 
' there i$ an interruption of the feifin of the 
lord, and of his title in this poffeflTory aftion. 
And therefore,, if that feifin be found againft 
the lord^ he cannot recover in replevin, be- 
caufe he is out of ppfleflion \ but is driven 
ICO his writ of cuftoms and fervices, in order 
to jrccover the feifin. 

If the lord, avows for rent on a gift in ^^^' P^*^* 
tail, or ieafe £br Hfe, or years, there the ^«7» 3"8. ^ 
-lord lays, that he,, or the perfon from whom avow.dL ci! 
he claims, v/as- feifed \x% fee of the land it- 
fel^ and that he, or fuch perfon, niade luch 
derrufe ot gift; and by this method the 
lord continues . his right to feize the di-^ 
Hrefs. ' ! 

And here plainly the 'lord continues hL^ 
feifin to . the very time of the diflrefs ; bc7 
cauie his tenant was feifed of the very land 
itfelf^ in order to raife fuch rent, and pay 
it to him by the original fliptlation; and 
therefore the feifin of the tenant was all 

along 
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along the feifin of the lord, and maintains 
his poffcflionin order to take pledges for 
his rent. 

But if fuch gift in tail, or leafe for life 
or years, were made before the ftatute of 
limitations, and there had been no feifm 
continued, there the ftatute of limitations 
may be pleaded in bar,— becaufe the words 
and intention of that ftatute are to bar 
fuch antient rights, where the lord had 
not aftual feifm within the forty years. 
$C^ 65. If ^ naan makes a grant of a rent-charge, 

Brownl. 169. of the land, and it is the deed that gives 
' I70. him feifm of fuch rent, or the power to get 

it. And there if the tenant cannot deny 
the deed, if the commencement of it be 
within the aft of limitation, the grantee's 
power of diftraining will thereby appear,, 
and his right to continue the pofleffion un- 
der that deed. 

And if any other a£tual feifin had been ~ 
required by the law in cafes of leafes, giftji 
in tail, or rent-charges, the lord would 
have no compulfory means to acquire fuch 
rent at firft, without the tenant's voluntary 

>)ayment, which had been to elude fuch 
cafes, gifts and deeds; and therefore the 
ftatute ^f limitations does not extend t9 
fuch leafes, gifts or deeds of rent- charge, 
where the law, before the ftatute, required 
no feifin at all neceflary to be alledged in 
the avowry j fince, as is faid, the lord and 
grantee continue the pofieflion of fuch rents 
without aftual feifin, and the ftatute hath 
not altered the law in that particular. 

If 
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-^ ^ . rr ir A r ^C hath Browo'a Ent. 

If A. be polfeflc4 of % term orvL* * 504. 
rendering rent, and diftrains ;he beami^" L. Raym. 
a itraneer for an arrcar of this rent, it V J3!» 
not fumcicnt for A^ in his aiNiwiy to faf^ 
generally quod fojftffionatus ftdt of the locus 
in quo ; becaufe A. having taken the beafts 
of a ftrangcr; hcf mufl: fticw by what title 
he took mem f and this cannot be done 
without alledging a feifin in fee in biis leflbt, 
in order to fliew a right in himfelf to di- 
ftrain. 

li A. leffee for years, lets for years- to B. 
by deed indented, and diftrains J9. for rent, 
it is fnfHcient for him in his avowry to fay 
qu^d foffeffionatus fuit^ and leafed to B. by 3 Lev. 14^ 
deed indented j for then 5. will be eftbpped 
to controvert A.*% title to the land during 
the leafe; though B. had taken a leafe of 
his own land from A. But if the leafe were 
by pawl, then it feems he muft alledge the 
feiun in fee; — becaufe taking the property 
pf another^ and there being no eftoppel 
in the cafe, whereby the plaintiff in reple- 
vin cannot controvert the riglit of A^ to 
the land, it feems that A. muft Ihew a right, 
or elfe he cannot maintain the taking of 
another's property. 

[But now by the ftatute of 1 1 G. 2. c. 1 9. 
f. ^^. reciting that ** great difficulties often 
^^ arife in making avowries or conufance 
" upon diftreffcs for rent, quit-rents, re- 
** liefs, heriots, and other fervices," it 15 
ena£ted ^^ that it (hall be lawful for all 
defendants in replevin to avow or make 
conufance generally, that the plaintiff in 
replevin, or other tenant of the lands and ) 

tenements whereon the diftrcfs was made, 

enjoyed 




k 



a grant ot deriiife 

during the time 

ncd £oBr > incurred, 

ftill loxMmis due; 

re the di£b:;«& was 

. eertam tdnementa, 

Iwdilup or^^manor, 

the rem^ relicfi htr 

idiftrained,. was af tbc 

's) .and iliH' iremain^ 

icr fetting forth tite 

grant, tetrare, >im»^^A9 or title of the land- 

kwtJ, Icflbr, or owner of fuch maii<ir.-T 

If a termor diftrains the. bcafts of ano^ 
ther damage fiafant^ and the own^ of the 
bcafts brings hu aftton. of tre^mfs* or re^ 
cvDKr.* plcvin, it is not f^fficient for the^ termor in 
See Fort 256. hia jtrftification or avowrjr to lay ipiod pof* 
Salk. 645. Jeffi^natus fait generally 5 beciatifc ivjicre the 
termor takes tlxc beafta thcmlchres far the 
'damages^ he muft let forth \ff what right 
or tide he took them,, for he caimot feize 
another's beafis foir aiv^ datnages doiie ta 
that which doth not appear to be htarighti^ 
ful pojfSrfCon oir jpropcrtjr J i«nd tfticreforc 
the tcrniotto jnftifrfthis caption in trcfpafa^ 
or in his avowry, where the.,pfoprietor 
feefcs a reftitiition of Tiia bcaftt by* Reple- 
vin, muft allcdge. the* fcifin m fee in his 
fcflbr, and fo dtawe a title to himfelf. 

•[Jn trefpafs^ I beliete quad poJf^fi§nattes 
fuity is fniEcicnt*] 1 * 

Hut if the a."*ottant for damage. fre^oM 
alledgcs the /ar«x? in qud^ ta be has Jilum 6^ 



2LQtw,i49X. 
fMod. i}s. 
Ctvth. 9* 
2 Mod. 76. 
cootra 



Lucaa 37, 



Raft. Bat. 
561. b. 



Clift's Entr, ni^erum tenen^mtua\ tj\at is faffi«Jient without 
Owen CI. allcdging the feifm in fce^ for the q«ianr 
l>ycr i7ilt, tity of the eftatc.i* not. material where the 

: . • , . avowant 
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avowant po0cfles jure proprh ; for he hath Brown's Ent. 
Ihcwn enough to entitle him to the cap- ^°+- 
tion, if the locus in quo be his libentm tene- tit ^""* 
tnentum. But the leflee that poffeflcs »^- 
mine alieno hath no more than a precarious 
pofleflion, which is either good or bad ac- 
cording to the eftate of him in whofe right 
he poflfefles ; and therefore if he doth not 
Ihew an eftate to eh title himfelf to the 
caption, he doth not (hew any right to take 
them at all : for it covers the right only to 
ihew a term, and not a freehold out of 
^hich it is derived. It is only the free- 
holder, or his bailiff, or perfon deriving 
tinder him, that hath* authority to take ano- 
ther man's beafts upon the . foil ; for a 
ftrangcr that is no bailiff of the freeholder 
Is a trefpaffer, if he doth it ; and therefore 
if a perfon doth not fhcw in his avowrv 
-diat he doth it in his own right, or by whole 
right he doth, he fliews no right at all to 
t^t fuch diftrcfs. 

But if th^ termor inftead of taking the 
beafts into his own hs^nds for a compenfa- 
tion of damages, fhall recur to the law to 
have amends by aftion of trelpafs, quare 
clakfum fregiiy fince here he comes to the 
law only for a compenfation for the damages 
done to his poflcflion, he hath nothing to 
do but to fhew his pofleffion, unlcfi the de- 
fendant Ihew a right to the land iriclf/ 

If the grantee of a rent-charge avows for CHft 642. 
his rent, he muft alfo alledge a fdfin in Hob. 28. 
•fee-fimple in his grantor of the lands out ^^;^^\\f^' 
of whix:h the rent iffues^ for thislpeing a ilT^'^* * 
rent not arifing from any tenure, doth ncrt 
twaon the rul* that govern^ the feudal 

fervices. 
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ferviccs. The reafen is, that the avo>^ 
beiag in the nature of a declaration^ the 
avowant, as all other plaintiffs in other 
adtions, ought to ihew to the court, that 
what he fues for is fubfifting, and this he 
doth not do unleis he alledges a feUin in fee 
But tide II in the grantor J for if the rent-charge was 
Geo. z. c.i9» granted in fee by a perfon who is ohly te-^ 
{. 12. tntc, nant for life, the grant determines by his 
*^^' death ; and therefore the grantee ought to 

Ihew to the court, that his grant has ilill a 
continuance ; which is bed done by alledg- 
ing a feifin in fee in the grantor, and this 
feifin in fee in the grantor is traverfable. 
S*Ik* $62. If tenxvnt in fee leafes fo^* years, render- 
ing rent, and brings an a^ion of debt for 
the arrear of rent, he need not alledge any 
feilin in fee in his declaration ; becaufe the. 
adion of debt arises from the contract of the 
parties, and was not fublHtuted by the feu*^ 
dal law in The place of forfeiture; and 
therefore in debt for rent, the leflbr only 
declares quod cum demiftt fuch lands to A. 
for fuch a term, rendering fuch certain 
rents, by virtue of which demife A. en- 
tered, i^c. 
ClJfh 125. ^^^ where in debt for rent the plaintiff 

fues AS ASSIGNEE OF THE REVERSION AND- 

RE^T, it feems by the precedent, that he 
iTiuft alledge a feifin in fee in t}ie leflbr ^ 
becaufe fince the plaintiff did not demife 
hinifelf, he mufl: fhew who did, and that 
the rcverfion came by fuoh affignment to 
him, in order to make his title to the ac- 
tion. Fox^ it feems abfurd that the plaintiff 
Xhould fay, that the firft leflbr granted the 
revcrfion to him, without firft (Hewing that 
'4 he 
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he had it in himfelf. Hence it fliould fccin 
to b^ neceffary even in debt for rent, to 
alledge in this cafe a feifin in fee in the 
firft leflbr, for he doth not come in as a re- 
prefentative of the contradlor, but as af- 
lignee of thej-everfioni and therefore muft 
ihew the particular eftate of the reverfioncr. 

In avowries there muft be always a place sid. 10, 20. 
CERTAIN mentioned where the caption was ; Hob, i6» ' 
as the avowant muft admit the caption to 
be in the place mentioned in the declara- 
tion, in order to (hew the caufe of taking it 
there; for if the avowant fhould lay the 
taking in another place than the plaintiff 
hath done, without travcrfing the place men- 
tioned in the declaration, this would be 
altogether bad : becaufc the avowant nei- 
ther confeiTes and avoids, nor traverfes the 
declaration, and therefore fuch plea is nu- 
gatory, and not to the purpofe- 

Where a man avows in his own right, Danv. 653. 
the form is quod bene sdvocat captionem i^ Cro.jM.372. 
jujiey 6f^.— Where he makes conufance in ^^^""^^ ""- 
right of another, he fays, bene cognovit cap-^ "*** 
tionemy ^c. Though this be the regular 
form, yet it hath been held upon demur- 
rer, that where the defendant ivowed in his 
own right by bene cognovit captionem^ i^c. 
it was well enough ; becaufe the avowry i$ 
a confeflion of the caption, which both the 
words advocat and cognovit do confefs, and 
avoids the injuftice of fuch caption for the 
reafons mentioned in the avowry. 

If the defendant avows for rent being Qalifon tn. 
in arrear at Michaelmas, 6? tempore caption BcpJ. 7*. 
»/j 5— this is good, though he doth not fay, Cr^J«««*'3* 
^Mod adbuc aretro exiftit : for the avowant 

avoids 
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avoids the injuftice of the caption, if hcf 
fhews that the rent was in arrear at the time 
he took the beafts. Nor is he obliged to 
fay qucd adbuc aretro exiftity to excufe him^ 
felf from an unlawful detention.; becaulc, 
/ after the beafts are once impounded^ no 

fubfequcnt tender or payment can make 
the detention unlawful in this aftion. 
Cro.Iac.283. ^^ ^" avowry by hu/band and wife in 
Bowles V. right of his wife, for arrears of a rent-charge 
Poor. incurred before the coverture, the avowry 

Buift. 139. concludes, " and becauje at Michaelmsis, 
* * .&c. ao 1. was in arrear and not paid to the 

bujband and ivife^ he difirained and avows^ 
&c/' It was objcfted, that by his own 
fliewing the arrears were not due to him- 
felf arid his wife, and therefore the avowry 
.ill ; but' the objeftion was over-ruled, be- 
caufc if he had faid, *^ for 20 1. arrear be 
dijirained," that had been good, afnd the 
reft was held furplufage. ' 
Hob. 208. If one avows as adminiftrator for arrears 
of a rent-charge, where he may claim the 
arrears in his own right, and it appears 
that the avowry is not fo framed as to en- 
title him to the arrears as adminiftrator, 
yet the avowry is good ; becaufe where 
there are two titles fct forth in the av6wry, 
and only one fufficiently alledged, that one 
title only gives him as good a right to the 
rent as botn, and therefore he ought to re- 
' rover, and the' avowry ajs adminiftrator Ihafl 

be furplufage. ' As if a rent-charge be 
granted to the hulband and wife during the 
life of the wife, an4 the hufband dies, ajid 
the wife avows as adminiftratrix to her ^huf- 
• bandj where fhe might avow Jai^e frofri$j 

yet 
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yet ihc having a title to it; in her own right 
by the grant, the avowry is good. 

If a man avowjs for an entire rent> where Saund. 282. 
it appears that he hath title only to a 284. 
moiety of it, the avowant cannot recover ; Duppa v. 
bccaufe he hath not avowed according to ^*y®* f ^' 
the circumftances of his cafe, and therefore jJo'g^y'iScr. 
cannot make out his title as he hath laid it. ydv. 23!, ' 
Suppofe A. and B* were jointenants of a Cro.Car.154. 
rent, and A- diftrains and avows for the R«ft« Ehtr. 
whole, this avowry is bad ; for if it ftiould |: ^\t' 
ftand, and A. fliould recover his moiety, 2Lutw.i2ii! 
then there muft be. two fuits for one joint Carth. 32^. 
demand, which would be vexatious and 
abfurd. And in this cafe the avowry and 
aftion of debt ftand on the fame reafon, 
and agree. 

• So likewife coparceners muft join in avow- Salk. 390. 
ry; therefore if one jointenant or coparce- ^^^^^* 3^4« 
ner diftrains alone, he muft avow in his 
own right and as bailiff to the other. 

If in the avpwry the leffor avows for only Cro.Car.104, 
part of an half year's rent that is due, and '37' 
doth not Ihcw that the rcfidue h fetisfied, 7^mo1^*4x?2." 
fuch avowry is ill j becaufe where a certain 
rent is due it muft be demanded at once ; 
for if part only fhould be demanded, and. 
the refidue not appear by the avowry to be 
fatisfied, and the avowant Ihould recover 
that part which he demands, he may then 
multiply fuits. by fuing for part of his rent 
at one time and part at another, which is 
againft reafon, and the end and policy of 
the law. And in this alfo, the avowry 
and aftion of debt fpr rent, agree. 

If executors avow on the 3a Hr 8. c. 37. ^f^- S^^** 
for the arrears of a rent in fee granted to \j(({^^ y^ 

L the Willougbby. 
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iht tcftatori th^y muft fliew thtt the Urtd? 
liable to the rent-charge contintie in the 
hands of the tenant or purchafer i|i whofe 
time the p^nt fued for incurred ; bceaufe^f 
this remedy being given by the ftatute, the 
method prefcribed by the ftatute muft be 
dbferved. 
2 Mod. 4, 5* In an ayo^rfy foi- a heriot, the avawafit as 
bailiff to y. S. bene c$gn&vit ^aption^ dve-^ 
rhrum fradiSf^rum in fradiSlo hcd, without 
faying, tempore quo^ ^<r and yet hejd good i 
becaufe the acknowledging the caption as 
fet forth in the declaration, admits it to b^ 
at the time laid there. 
Lit.Sca.317. If two tenants in common diftrain for 
^°'^"- * 9 8- rent, they muft make fcveral avowries 1 
Crp. Eli?» becaufe they claim the rent and reverfion 
530! by different titles, and therefore muft (eve- 

rally fet them forth in diftindt avowries* 
5 Co. ig. t. If two peffons diftrain aft ox^ or an horfe, 
38- b. and are obliged to make different avowries^ 

both avowries muft abate 5 becaufe if both 
fhould fhew caufe to have return, the court 
could not give judgment for both, and 
therefore neither can have it. 
Hatton 4. In an avowry for heriots, you cannot 

Cro,Ctr.26o, tvow for a hcriot generally, but you muft 
Hob, 176- ^^^^ f^j. ^j^^ j^^^ j^^fl. ^ ^}^g ^^Q beft 

bcafts of the tenant, as the cafe is -, for 
otherwifc the plaintiff would be Oufted of 
his plea in bar, that the tenant left no 
beafts. 
II. Of the feveral pleas to avowries. 
71H.8.C.19. Though the avowant may now by the 
f. 3. 'ftatute avow as in lands holden of him and 

within his fee and feigniory, yet it is pro- 
vided by the faid aft, that the .plaintifi^s 
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and defendants in writs of repkvin and fc^ 
cond deliveFance ihall have like pleaa and 
like aid-prayers in all fuch avowries, Conu- 
£dnc€s and juftifications, as they nnight have 
had before, and as though the faid avowry, 
conufamre or juilification had been made 
^tff the dvie order of the common law, ' 

pleas of difclaimer only excepted. For 
this reafon, and becaufe the lord is ftill 
left to his avowry according to the coni*- 
mon law, it will be neceffary to conlider 
the fcveral anfwcrs and pleas that at com- 
mon law might have been made to the 
;ivowry ; and herein, 

1. Of the difclaimer. 

2. Of the plea hors d^ Jm fe€, 

3. In what cafes the tenure waji traverfable. 
4* In what cafes the feifin of the fervices 

wa^ traverfable* , 

Of the difclaimer. 
And here it is to be obferved, that at Raft. Ent. 
common law the avowry was always upon 224, 225. 
-fome certain perfon, and if fuch perfon ^^^^' ^^*^* 
claimed or pretended no right to the tc- co!*Lie. loa 
nancy, he might have difclaimed^ By fuch », '268.* b. 
difclaimer he denied to hold the tenancy 
of thp land at all. It was a renunciation of 
his homage and fealty, and that he would 
iK>t hold of the lord upon any tei:ms. And 
therefore the lord, on fuch difclaimer, 
was intitlcd to the reftitution of the land 
itfelf, which was originally given for the 
iervices avowed forj and in order to bring 
back the land itfelf, • the lord had a writ of 
right, fetting forth the proceedings in the 
replevin, and fuch difckimen Hence we 
may fee the reafon why there could be no 
L % difclaimer 
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difclaimer to any avowry on the ftatutc of 
H. 8.— becaufe the avowry on the aft is not 
on any perfon certaiW, but on lands with- 
in the lord's fee and feigniory ; and there- 
fore whoever takes up the defence to fuch 
avowry muft be only a perfon concerned 
•in the tenancy ; becaufe if an entire ftran- 
ger fhould take up the defence, and be 
allowed to difclaim, the lord could not 
have return of his diftrefs, but muft take 
his writ of right for the lands themfelves ; 
and in the profecution of that writ he could 
not prevail, as the rightful tenant would 
appear to bar him, , and fo the lord be di(- 
appointed both ways. 
Poa. Plac. But a difclaimer cannot be where a man 

131, 132. levies a fine of a feignory, and the conu- 

fee brings a fer qua Jervitia to have the 
• attornment of the tenant j becaufe the lord 
will pot. be entitled to the fervices, or to 
the land itfelf in cafe of a difclaimer, until 
he hath pofleffion of fuch fervices by at- 
tornment ; therefore the tenant in the^^r qu^ 
Jervitia fliall not difclaim, inafmuch as the 
• lord, upon fuch difclaimer^ cannot have a 
.right to the land itfelf. But whenever the 
lord is in poffeffion of the feignory, and 
purfues his right for the fervices by reple- 
vin, ctjfavity or the like, there the tenant 
may difclaim 5 becaufe the lord on fuch 
difclaimer fhall have the land itfelf, which 
was originally given for fuch fervices. ' 
Doa. Plac. Here it is to be noted, that the tenant 

132. muft be a perfon capable of the aft of dif- 
claimer ; for if he bd an infant, fuch dif- 
claimer fliall not turn to his prejudice, by 
reafon of his indifcretion. 

So 
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So where the tenant is feifed of the lands Do^- I*^ac. 
in right of another, in order to preferve "3** '3*» 
fuch right ; and therefore the difclaimer of 
the abbot Ihall not. hiirt the church, nor of 
the hufband, the wife j becaufe they are 
intrufted by law to defend the right of the 
tenancy, and riot to deftroy it. 

If there be a lord, mefne and tenant, Do^. PUc* 
and the mefne difclaim the right of the *33* 
mefnalty, the mefnalty is extinft ; and^the 
tenant holds of the fuperior lord, as the 
mefne held over; for her^, by fuch dif- 
claimer, the lord cannot have pofleiBon of 
the land, becaufe the tenant's intereft therein 
by the difclaimer of another cannot be 
hurt 5 but the lord comes nearer the te- 
nancy by fuch difclaimer, bdcaufe, if the 
tenant dies without heirs, the efcheat of 
the lands is immediate to the lord and not 
to the mefne. 

In zfortneiofti which the ftatutc de, donis 'DoCt, ?hc^ 
hath given to recover the lands and not 133- . 
- damages^ if the tenant difclaim, the de- ^^- ^"* 36a» 
mandant Ihall recover the land itfelf im- ** 
mediately; but in an aflife ^rid writ of 
entry, where the demandant fceks damages 
as well as the land, it is not enough for 
the tenant to difclaim, becaufe then every 
difleifbr, when. the aftion is brought againft 
him, would difclaim, in order to fcreen 
himfelf from damages ; but the demandant, 
tiotwithftanding fuch difclaimer, may aver 
that he was tenant of the land, in order 
to have his damages. 

• If a praecipe be brought againft two, and Doa. Plac. 
one difclaim, the whole frank-tenement '33« 
vefts in the othen But if one pleads non- 
L 3 tenure. 
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tenure, the whole does not vcft in the 
t)thcr; becaufc though the other be not 
feifcd of them, yet a right may remain in 
him, and his pleading that he doth not 
hold the lands, doth not vcft the right in 
another. 
Doa. Plac. If ^^^ difclaims, and the other pleads 
134. non-tenure, the demandant may enter into 

the whole; — becaufe by the dtfclaimcr of 
one^ the tenancy ihall not vcft in the other, 
who hath no feifin againft his own plea of 
non-tenure ; and thereforh the demandant's 
right of entry is open to him. 
jyoa. Plac* If a praecipe be brought againft two, and 
»34* one makes default after default, and the 

other difclaims, the demandant ihall reco- 
ver the whole ; becaufe the default bars one, 
ind the difclaimer the other. 

Of the pica of hors de Jon fei. 

Raft. Ent. A< the tenant may difclaim, fo he may 

566. b. S«c jvleaci extra feodum ; and fuch plea dbth not 
tke form of amount to a difclaimer j f<M- tf they Ihould 
P ^*' conftrue the plea of extra feodmrn to amount 
to a difclaimer in all cases, then thofe 
tenants that were boundaries of manors, 
would be exceedingly haraffed by the neigh- 
bouring lords. And therefore as the tenant 
might difclaim, which is an entire renun- 
ciation to hold of the lord, and whereby 
the tenant difclaims to pay thofe ferviccs 
as the price of the land itfclf, fo he may 
plead hors dejcn fee j — which is taking upon 
him the ftate of the land, and acknowledg- 
ing to hold by fuch fervices, if he be 
within the feignory of the lord. For in 
this plea he doth not renounce the ferviccs, 

for 
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for that is fh^ ple^ of difclsumeri byt he 
takes dp iCh^ Un^ Under the fervices the 
lord deni^nds pf him> and owi^s them as 
the priq^ of thg laiad, in cafe the lord be 
entitled to iuch fervices. And therefore 
the tenant ipay pie^d ^fxlra feodum as well 
as difcJaioi in replevin i becaufe he may 
Ihew that he is willing to hold. by fucfi 
iervicefSj in cafe the lord be entitled there-- 
Unto. 

If tbf ferd brings a writ Q^ imrtdaunc^j" Doa. Plat* 
lor for hj$ feivice^, the tenant cannot plead 216. 
hors dejmfet \ becaufc thef-e the lord make$ 
title in his writ, and the tenant miaft anfwer 
to th^ titl« ftt ovt in the writj tliejrcfore 
he camipi: pjf^^ g^eraily, o)^ of his fee^ 
for that deSi . not anfwer the title in the 
writ : but be ni^Vift plead that the plaintiff's 
eopeftcf did ifiot die feifedi which goes to 
the title in the writi 

If tibie lord in replevin dp ttbt avo^upoh I>o^. t*l«e. 
hb v«»y tenjiBt, but upw ^ fl:ranger5 fuch -^*^' 2;7- 
ftranger> when he copies in> may plead * ^* ^°' * 
that he hiijifeif is ^xtm feodum j for having 
©evei: hel4 of the lord, the lord cannot 
enainf^n hi^ dvowiy 5 th^s lord pannot fay 
that he hci4 of himi if the tenant never 
was in hi* h^magei This plea of hors di 
fmfei is the onjy plea xh^t a mere ftranger 
fo the ^¥PWryi yet niade party by aid pray tr^ 
m^Y plead in a^at^mbj^t gf the ayoWry, 

But t0 wplain thi# matter fully, we thulfc Coi Lit. 268. 
tfpnfider ^ antient avowry of the lord upon 
4iffeifins camn)itt^d. On fuch difleifin, 
the diSeifor did jiot be^onae tenant tp thip 
iordi (not even if the lord hid a(icepte4 ^ 
HJxi «f him) h as to prercpt t\^6:iSc\{t^ 
L 4 from 
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from compelling the lord to avow on hint ^ 
though by fuch acceptance of rent the dif- 
feifor was eftopped to fay, he was not his 
tenant ; and the lord quoad him was alfo 
cftopped from faying, that he was not his 
lord. So that if rhe diffeifee died without 
heirs, the lord could not enter into the te- 
nancy, having already, by his own accept- 
ance 'of the rent, admitted the land to be- 
full of another : but between the lord and> 
diffeifee, there was no eftoppel at all : be- 
caufe the diffeifin being a tortious aft, if 
the lord did collude with fuch diffeifor, that 
fliould be no prejudice to the diffeifee. 
And it was often ufual on fuch diffeifms, 
for the lord to obtain more rents from fuch 
diffcifors ; and when the diffeifee came to 
take poffeffion and put in his beafts, the lord 
would diftrain the beafts of the diffeifee, 
and avow on the diffeifor for the rents that 
he had accepted from him. Now on fuch 
avowry of the lord, it was a dangerous plea 
for the diffeifee to fay, that " the diffeifor 
Was out of the fee of the lord," becaufe the 
acceptance of fuch rents and ferviccs fromr 
the diffeifor brought him within the lord'& 
fee ; and therefore the diffeifee was com- 
pelled to Ihew the fpecial matter, that he 
9 Co. 2 1, a. ^^ very tenant to the lord 5 —that he had . 
paid the fervices, or tendered them, that 
were due 5 and that the lof d ought to avow 
on him : the which was in abatement of the 
lord's avowry, becaufe it deftroyed-that 
avowry upon his beafts for the fervices 
which the lord had accepted from the dif- 
feifor, and compelled the lord to avow the 
caption^ of • his beafts- for thctenuFe thac 

• • * , : - Wi* 
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was really due from the difleifee to the 
lord. But as an inducement to thi3 he 
was obliged to (hew that the rent was ten- 
dered, or not in arrear, that the injury 
might appear on the lord's fide, and that 
he did not accept of another for want of 
pa,yment from him : and as the diflcifec 
might have entered himfelf and put in his 
bcafts, fo he rnight have let to another, who 
might likewife put in his beafts ; and then 
if the lord had avowed upon the difleifor, 
fuch leflee might have Ihewn, that there 
was a very tenant, the diffeifee who had 
paid or tendered the rent to the lord, and 
had made a leafe to him who put in his 
beafts which were diftrained. For the lef- 
fee, who kept pofleffion for the difleifee, 
had the fame privilege that the difleifee 
himfelf had, to plead this fpecial matter s 
becaufe he Ihould not be liable to the fer- 
vices unjuftly accepted from fuch difleifor ; 
and he had a right to pray in aid of fuch 
(Kffeifee, that the diffeifee who had the 
title-deeds of the land, might be brought 
in to make out his right; or, if he fail, 
that the. leffee might have the writ de fie- 
giis acquietandis againft fuch leffor. 

So it is, if the very tenant in poffeflion q co. 20. 
made a leafe to A. for years, and the lord 
had diftraincd /I. and avowed upon a mere 
ftranger; — A. might upon fpecial matter, 
h2Lve prayed in aid of the leffor, and by that 
means have brought him in to defend the 
tenancy from the diftrefs of the lord, by 
cohtipelling the lord to avow upon the leffor : 
for A. being only a termor cannot plead the 
^payment of the rent and fervices without his 

leffor. 
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lefibr^ who is the very tenant; and wl)(£o 
the leffi)r is brought in> if the fervices u€ 
really done, that abates the lord's avowry-- 
If they arc not performed, the lord fh^l 
hav^ returo of nis ^edges, but then ^s 
hath a remedy, over againfl: his lefibi; by 
writ de pUgiis acquiitandis. 
Co. Lit. 268. But if thi^ difleifor had died fei/ed, and 
?*• the lord iwd accepted rent from the heir 

of the diffeifor who cantie in by title, the 
lord was obliged to avow on fuch heir j and 
the entry of the diffeifee, or the right of* 
' putting in his beafts, or demiitng to his- 
tenants, was t^en awayj and thai the dif- 
feifee wa3 not very tenant, nor could he 
compel the lord to avow upqn him until 
he recovered his right in the real a£fion» 
Lord Coke fays, the feoffee of tfie diffeifor 
is in the fame condition with the heir. But 
queere of this, unlefs it be in a^tient times^ 
when a feoffment was conftrued to toll an 
pntry, ns well as a defcent. 

When the lord avows upon a ftrrnigcf, 
i^nd takes the beafts of a ftraoger, who if 
neither very tenant nor leffec of the strf 
tenant, fuch ftrangcr can pkad nothing but 
hors dejon fee\ becaufc he hath nothing to 
do with the right of rent, fince the avowry 
is not 01^ the very tenant. But fuch ftrangcr 
inay difengage himfelf by the plea of hQvs 
de fon fee^ becaufe the lord hatn not fcewo 
juit caufe of caption of fuch beafts, if htf 
hath not maintained his avowry by proving 
fuch fervices arc due from the perfim fa« 
avowed on. 

Whea 
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When the tenure is traverfable- 
And this is when the tenaat doth not 3 Co. 33, 
icntarely withdraw himfelf out of the horiiage '' 59- 
o{ the lord, hut doth not acjnait the famf Caf!^"'^** 
fort o( fervicefi as the lord hath avowed for. Cro^Elia. 
As if the lord avows for f«lty, rent, and 799, 
fuit of court, and alledges feifin of all ; if 
the fervices were really but fealty and rent, 
the tenant in fuch cafe may trav^rfe the 
tenure i — that is, he may admit that he holds 
by fealty and reiit, and as to the rent that 
there is nothing in airear, and traverfe the 
tenure with an dihjque hn, that the tenancy 
was held by fealty, rent, and fuit pf court, 
modo &f forma fr^ediSd:^ b?i\ And in this 
cale, though the avowry had been only for 
rent arrear, yet if the tenure thus traverfed 
be found againft the lord, he (hall not have 
. return, becaufc the point in iffue is found 
againft: him. The reafbn is, becaufe the . ' 

tenure Is the lord's title, and the lord muft 
f«t forth his title as it really isj and there- 
fore if it be by knight's fervice, he rnuft fet 
forth by knights fervice; if it be by fealty 
only, he muft let it forth fo ; if it he by fealty 
and rent, he muft fet forth in that man- 
ner j and if the lord fails in making out the 
title he hath {ct forth, there is an end of 
the lord's avowry, becaufe he doth not 
prove the title he hath alledged. But if 
the lord fcts out a title by loj. rent, l;he 
tenant cannot fay that he holds by 5 s. ahj- 
que hoc that h^ holds by loj. ^ becaufe 
JCie tpnant holds by rent-fervice, whether 
more or lefs, and the quantum of the 
rent doth not alter the nature of the fcr•r^ 
ivice, w tiher if be let or more, A Ad ^ 
3 after 
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after the ftatutc ofquia emf tores the ferviccs 
were fubdivided, but the tenure remained 
the fame ; and therefore it would have beerl 
a dangerous thing after the ftatute, when 
the fervices were fubdivided and apportion- 
ed by the alienation of the tenant, to have 
fufFered the tenant to have traverfed the 
quantity of the fervices, which were more 
or lefs according to his fhare of the land* 
They allowed him to traverfe the feifin 
as is faid hereafter, becaufe the lord could 
not recover more of him in replevin than 
the fervices of which he was feifed. 
9 Co. 35. a, But the whole tenure is not traverf- 
Poa. Plac. able 3 as in the aforefaid cafe, the tenant 
3»2. cannot plead that he holds the tenancy of 

a ftranger by fuch fervices, abfq\ A^r that 
he holds them of the avowant : becaufe by 
fuch plea the tenant withdraws himfelf en- 
tirely from the homage of the lord, and 
where he does that, his proper plea is a dif-- 
claimer or bors de Jon fee. 

Where the feifin is traverfable. 
9 Co. 33. And this is where the tenant doth not 

only take the eftate of the land upon himy 
but admits alfo the tenure by the fame 
fort of fervices, and difagrees with the lord 
only in the quantity. As if the lord avows 
fdr 10 J. rent, where the original referva- 
tion was only of 5^. and the lord had ob-. 
tained the feifin of the 10s. by coercion of 
diftrefs, the tenant may traverfe fuch feifin, 
and thereby avoid fuch encroachment in 
the avowry. For the tenant in this cafe, 
cannot plead hors de Jon fee^ becaufe he is 
plainly within the homage of the lord ; nor 
can he traverfe the tenure, becaufe that is 
• . . . by 
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by the fame fprt of fervices ajs are avowed 
for. But he may trav^rfe fuch feifin of 
.fuch ENCROACHED fcrvic^s, bccaufe 'what 
the lord hath obtained by coercion, can bi 
no foundation to ground 'a right- *upoil. 
But if fuch feifin of the los. rent had beeo 
obtained by the voluntary payment of the 
tenant, he cannot travcrfe fuch feifin, nor 
avoid the payment of fuch encroached rent 
in the aftion of replevin i for the tenant 
cannot traverfe the tenure for the former 
•reafon, nor the feifin, becaufe that ilTue 
-muft be againft him, in regard the cafe 
fuppofes the lord to be actually feifed by 
his volun^ry payment 5 and therefore where 
the fingle iffue is whether the lord is fclfcd 
or hot, it muft be againft the tenant in fiis 
pofToffory aftion. 

The tenant however m^y avoid fuch en- 
croached rent by ne injujie. vexes j becaiife 
that is a writ of right, where the mere right 
to fuch fervices maybe controverted, and 
confcquently the bare. feifin of the,fervi<p^s 
will not avail the lord, unlefs they were 
originally referved. For when the bare 
right to the rent is in queftion, there can 
be no reafon to compel the tenant tp pay 
that for ever, which he once paid though 
voluntarily in his own wrong. So it is in 
.a cejfavit brought by the lord, becaufe 
the mere right tp^the fervices is contro- 
verted in it, : , / 

If the tenant, inftead of fuing a replevin gCo. 34.3. 
for the diftrefs taken by the lord for thofe Doa.Piacc 
encroached fervices, brings an aftion of 3i^» 
trefpafs againft the lord, there the feifin 
(hall not conclude the tenant. So in in 
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itjfifey or writ of refcousj brought by the 

lord ; bccaufe if the lord hath really no 

right to the Encroached ferviccs the lord is 

pumffiabje as a trefpafler (or taking the 

tenant's beafts ; and when thepc ifs no juft 

caufe of caption the tenant may refcue; 

and if the lord bring a writ of rejcousy the 

mere right to the fervices will come . in 

qucftion j and if that appear againft the 

lord, the tenant hath a right to refcue the 

beafts diftrained. ' 

9 Co. 34. a. But even the traverfe of the feifm in the 

arowry is to be underftood with tbefc re- 

ftriftions. 

Doa.Plac, For I. The iflue in tail may traverfe the 

3*^' - fttfin of fervices of the fame' nature, though 

the lord had obtained fuch feifirt by the 

voluntary payment of the donett in tail; 

bccaufe the donee, during the continuance 

of the intail, cannot charge or incumber 

the lands intailed, {o as to bind or afFeft 

the ifTue; and for the fame reafon the fuc- 

ceffor of a biftiop or jprior, ifhall traverfc 

the feifin of the encroached rent given by 

the voluntary payment of their prede- 

cefibrs. 

^^1' it'** ^" ^^ ^^^ vEkY tenant »fhall traverfc fuch 

\.i%! fciJi^^ if he hath a deed to ihew by which 

\ ' the fervrees: were j^efefvedi for the deed 

deftroys that titFe which the fcifjfi of the 

fervices gave the lord, if thefe fervices 

appear not to have originally been referv- 

ed, 

f Co, 54. b. 2' X^t friflti of fervices by incroach- 

ment is not material where there is no 

tenures bccaufe^ where there is no tenure, 

the 
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f be tenant may plead hors de fdn fet^ and 
fo difcharge himfclf from all fcrviccs. 

4. If the fcifin was not wtbin tne ftar 9 Co, 34. b. 
tute of limitations, the tenant may plesid 

the ftatute to defeat the feifin of the lord 
before the fratutc of limitation % for this is 
^ ftatufe bar to quiet men$ poffcflions 
againft ftak demands. But the tenant in 
fuch plea muft acknowledge the tenurC| 
to give the lord a writ erf euftoms and 
fervices, which being ap aiSion of an high- 
er nature, hath longer titnc of limitation 
allowed to it than a poflcflbry aftion. 

5. Jn avowries the tenant (hall not plead Doct, Plac, 
}(€ unq-^ Jeijie de /ervices generally, becaufe "32. 

this amounts to a traverfe of thi? tenure^^^^'^^ ' 
fince if a man had never been feifed of an 
immemorial fervice^ he can have no right 
to. it. And in fuch a cafe the tenure ought 
to have been traverfed, which ftands conr 
fclTed in this plea, fince he hath not tra- 
verfed quod mn tenuit. 

6. The feifin i^ not travcrfable but only 9. Co, 35. a* 
of fervices for which the avowry is made, 

except a feifip be alledgcd of fervices of 
^ higher ftattire, which include thofe \n 
the avowry. As if the tenure be by ho- 
mage, fealty^ rent, ^rtd a pound of pepper, 
and the lord alledges a feifin of all; and 
^yOws only for tl^ pound of peppery— 
the tenant cannot traverfe the feifin of the 
rent, becaufe it is not material whether the 
lord was feifed of the rent or not to make 
out his demand for the pound of peppc*-. i 
Yet if the tenure be by homage^ efcuagft^ 
and rent, and he alledges feifin of all,, aird 
fv^^ws fpr horp^ which is included in 

cfcuage 
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cfcuage, there, by traverfing .the feifmo'f 
the elcuage, yon traverfe the feifin of the 
homage^ which the lord demands in his 
avowry. 

4- Of the judgment in replevin. 
Co.Ent573, It is already obferved that on the exe- 
<>• cution of the writ of replevin by thcj fhe- 

rifF, the beaft's diftrained are aftually re- 
turned to the plaintiff, fo that he hath the 
pofleflion and ufe of the cattle pending the 
fuit 5 confcquently if the plaintiff in reple- 
vin hath judgment, it can only be for da- 
mages ; and therefore; the entry is, quod 
(the plaintiflP) recuperet verjus the defendant, 
damna Jua occafione fr^emiJjTy fed quia nef-- 
dtur qua damna frad, the (plaintiff) Jufti^ 
muit occafime pramijpj [that the plain- 
tiff recover againft the defendant his - 
damages by occafion of the premifTes, but 
becaufe it is unknown what damages the 
aforefaid (the plairttiff) has fuftained by 
occafion of the premifTes,] a Writ of enquiry 
2d Book of is awarded to enquire 5 qua damna prad. 
Judgin. 203. (the plaintiff) fuftinuit tarn' occafione pra^ 
miJPy quam pro mifis et cufta^Us Juisj, per 
ipfum €irca JeSlam Juam in hat parte appofitis^ 
[what damages the aforefaid (the plaintiff) 
hath fuftained, as well by occafion of the pre- 
mifTes, as for his cofls and charges by him 
about his fuit in this behalf expended.] 
And on the return of this inquifition, the 
Carth. 362. plaintiff hath final judgment, quod recuperet 
5 Mod. 11%. verfus prafatum (the defendant) damna Jua 
Salk. 105. prad. ady &c. per inquifitionem prad.^ in 
^o. ^^'SIS* j^Qjrfi^^p^^^* compertaj nee non, &c. etdem 
(the plaintiff) ad requifitionem fuam pro mifis 
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t? cuftagiis Juts prad. per curiam hie de in- 
cremento adjudicata \ qua quidem damna in toto 
Je attingunt ady &c, fcf fr^* (the defend- 
, ant) in mi/ericordid.'^-—^^ That he recover 
againft the aforefaid (the defendant) his 
damages aforefaid to^f .— - — by the inquifi- 
tion aforefaid in form aforefaid found ; and 

moreover/. to the fame (the plaintiff) 

at his requeft, for his cofts and charges 
aforefaid by the court here of increafe ad- 
judged, which damages in the whole 

amount to /. and the aforefaid (tlje 

defendant) in mercy." 

This writ of inquiry muft be underfto9d 
to iffue where the plaintiff hath judgment 
on a demurrer, (^c. and not on a verdift ; 
for if there be a verdidl for the plaintiff, 
the jury on that verdift afcertains the da- 
mages that the plaintiff hath fuflaincd by 
the unjuft caption and detention, and alfothe 
cofts of fuit, and then there is no occafion 
for a writ of enquiry. The judgment i«, 
** quod (the plaintiff) recuperet ver/us (the 
defendant) damna pradilla per juratores pr^e- 
diff^s in formd pradiSd ajfeffd^ nee non^ &c. 
— pro mifisy &c. de incremento adjudicata^ . 
j&c. — And the defendant in mifericordiayV 
** that the plaintifFrecover againft the defend- 
ant the damages aforefaid by the jurors afore- 
faid in form aforefaid affeffed ; and more- 
over/. for cofts, &ff. of increafe ad- 
judged, (^c. an4 the defendant in, mercy." 

On the other hand, if judgment be for the Cr.E11t.572. 
avowant on demurrer, then the entry is, b. 
" quod (the plaintiff) nil capiat per breve fuum *^ ^"^^ ^ 
fr4ed*/edjit in mijericordid pro faljo clamore J"***"*' *^S* 
Juo^ ^ prxd' (the defendant) eat inde fine 
M ' die^ 
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dUy &€• fc? babeat retornum averiorumfr^s^ 
detinend* Jibi irrefleg* inperpetuumj £sf qua- 
lifeTy &c. vie* cdnftare faeiat bid &c. (^ 
quod prad* (the defendant) damna Jua oc- 
€aji<me framijp recuperate debeat \ Jed quia 
21H.8.C.I9. nejcitury&cc.^* — " That the plaintiff take np- 
thing by his writ aforefaid, but be in mercy 
for his ialfe claim, and the aforefaid (the 
defendant) go hence without day, fcxr. aqd 
have the return of the beafts aforefaid de- 
tained to him irreplevifable for ever, and 
in what manner, fcfc. the flieriff make ap- 
pear here, fcf r. and that the aforefaid (t^e 
defendant) ought to recover his damages 
by occafion of the premiffes 5 but bec^utfe 
it is unknown, &?f." 
id Book of ^^^ if tYitvt be a verdi6k for the avow- 
Jadgm. 206, ant, the jury in that verdid afcertaihs the 
damages, and then there needs no writ of 
enquiry; but the judgment is entered, ^'qu^d 
(the defendant) babeat retornum <^veriorum 
pradiSlorumy &c. Conjideratum eft etiam quod 
prdd* (the defendant) recuperet ver/us pruef. 
(the plaintiff) dafnnajuaprad* ice. per jura- 
tores prad* in forma prdd' ajf^a^ nee non^ 
&c.—eidem (the defendant) ad requifitionem 
Juampro mi/is 6? cuftagiis, &c." — " That (the 
. defendant) have the return of the beafts 
aforefaid, &f^. It is alfo confidered, that 
the jiforefaid (the defendant) recover >againft 
the aforefaid (the plaintiff) his damages 
aforefaid, 6f r. by the jurors aforefaid in 
form aforefaid affeffed ; and.moreover, jC--— 
to the fame (the defendant) at hi§ reque.ft 
for cofts and charges, (^c" 
2d Book of So that wherever the judgnicnt is given 
Judgm. 2o6* on a verdift, either for plaintiff or <iefcnd- 

ant. 
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ant, that verdid afcertaining the damages, 
there needs no writ of enquiry to iffue,; i 
but where the judgment is not founded on 
a verdift, but on a demurrer or non prof* 
of the plaintiff, fefr. there the damages mui^ 
be afcertained by a jury on a writ of en- 
quiry i becaufe what damans either party 
hath fuilained, is a matter of fa6b, and 
therefore t6 be fettled by a jury. But if 
both parties confent that the court Ihall 
fettle the damages without a jury, then 
the entry is, ^\fuper qu^ jtiftic. hie ad peti- 
tionem ipjius (the defendant) ex ajfenfu prad* 
(the plaintiff) affident damna ipjius (the 
defendant) occaficne pramijf\ &cc. ultra 
mifasy &c/' And this judgment is good, 
quia conjenjus tollit errorem. 

[By the 17 Car. a. cj. it is enaded, 
that ** wherever the plaintiff in replevin, 
upon a diftrefs for rent, (hall be nonfuit 
before iffue joined, in any court of record, 
the defendant making a fuggeftion, in na- 
ture of an avowry or cognifance for the 
rent in arrear, to afcertain the court of the 
caufe of the diftrefs, — the court, upon his 
prayer, Ihall award a writ to the iheriff, 
to enquire of the fum in arrear, and the 
value of the goods or cattle diftrained. 
And that, upon the return of fuch inqui- 
fition, the defendant Ihall have judgment 
to recover againft the plaintiff the arrear- 
ages of rent, in cafe the goods or cattle 
ciiftrained fliall amount unto that value ; 
and in cafe they fhall not amount to that 
value, then fo much as the value of the 
•goods or cattle diftrained fhall amount 
unto, with his full coftsoffuits and fhall 
M 2 have 



1^4 Thb Law of Replevins. 

have execution for the fame by fieri f aetata 
elegit J or otherwife," And by the fame 
ftatute, the like proceeding may be had, 
"^hcrc judgment is given for the avowant, 
or for him that maketh cognizance for any 
kind of rent. And it is thereby further 
enafted, that ^* in cafe the plaintiff (hall 
be nonfuit after cognizance or avowry 
made, and iffue jdined, or if the verdi£t 
ihall be given againft the plaintiff, then 
the jurors that are impannelled to enauire 
of fuch ilTue, (hall, at the prayer or the 
defendant, enquire concerning the fum in 
arrear, and the value of the goods or cat- 
tle diftrained. And thereupon the avow- 
ant, or he that maketh cognizance, Ihall 
have the like judgment, 6f^," as before. 

aWilf. II7, By this ftatute the legiflature intended, 
that the proceeding by writ of enquiry^ 
fieri facias y and elegit ^ fhould be final, for 
the avowant to recover his damages, and 
that the plaintiff (hbuld keep his cattle, 
notwithftanding the courfe of awarding a 
retorno habendoy which is the right judg- 
ment ; for the ftatute hath not altered the 
judgment at common law, but has only 
given a farther remedy to the avowant. 

Carth, ttu Thp defendant had judgment upon de- 
murrer for a return irreplevifable, z% at 
common law, upon which a writ of en- 
quiry was awarded purfuant to the ftatute. 
And on error brought, it was objefted, 
that when the defendant proceeds on the 
ftatute, he ought not to have judgment for 
g return , but the court held that the judg- 
ment 
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fnciit was well given, far the reafons be- 
fore mentioned. 

But where the defendant. pleaded tjon ce- ca. oft^rac 
/>//, and after obtaining judgment of retorno in C. P. 4*. 
b^bendo^ procured a writ of enquiry of da- 
mages to be executed, — the court fet afide 
the writ of enquiry, and the inquifition 
taken : thereon,— becaufe there had been no 
avowry; for the- avowry, which is in the 
nature of a declaration, is the only ground of* 
an inquiry for the defendant in replevin. 

Where the jury who try the iffue, omit i Lev. 2j^. 
to enquire of the rent in arrear, purfuant to 
the ftatute, no writ of enquiry can be 
AFTERWARDS awarded to fupply the omif- 
fion ; and therefore, in fuch cafe, the 
defendant muft purfue the common law 
judgment of retorno babendo. But ^^here Cartli. 362^ 
the defendant avows, as overfeer, for 3 WilC 441* 
a poor's rate, under the 43 Eliz. c. 24 
and the plaintiff is nonfuit^ or a verdift 
palles againft him, and the jury are dif- 
charged without enquiring of the treble 
damages, given by that ftatute to the dc- 
ibndant, the defeft may be cured by a writ 
of enquiry; bccaufe fuch enquiry is no 
more than an incjucft of office. 

As to the cofts m rcjdevin, it is to be 
obferved, that as the plaii^tiff in fuch a£bion 
might have recovered damages. at the com* 
mon law, before the ftatute of Gloc^er, 
fo now by that ftatute, (c. 1.) he is:. enti- 
tled to cofts, as a confequcnce of thofe 
damages. But. the avowant or defendant 
in replevin had no right to coff^si tiU the 
7 fl", 8. r. 4. which gives damages and 
M J cofts 
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cofts to every avowant, and to every per- 
fon making cognizance, or juftifying as 
bailiff in replevin, for any rent, cultom or 
fervice, if his avowry, cognizance or jufti- 
fication be found for him^ or the plaintiff, 
be otherwife Tjarred. The ftatute of 21 H 
8. c. 19. extends the fame benefit to de- 
fendants, avowing, making cognizance, or 
juftifying, . for damage feaftmt. 

2R0I. Rcpj It has been holden* that altho' the 

437- power of making an avowry be giveci tOr 

an executor by the 32 i/. 8. c. 37. which 
. is . fubfequent to both tlic. ftatutes which 
give coft^ to. an avowanti'^yet fuch exe- 
cutor is entitled to cofts,. aUho' they be 
not mentioned in the ftajtute which gives 
the avowry. 

Hnd^ 153. But it has been refolVed, that' the defen- 
dant in replevin ftiall not; recover cofts, 
if he claim property in the diftrefs; be- 
caufe that is a.cafe omitted out of thc.ft^- 
tutejs wjiich give theidefendant his cofts in^ 
replevin. Tamen quare; for by the ft^uitc 
of 4.7^* I-. r* 3- the .defendant obtaining 
judgmcnt> IbaU recover cofts in every •% 
a&ion^. wherein the. pbimiS might h^e 
recovered them^ againftr the^dcfehdantii: 

Cro.Jac.520. And therefore^ in another cafo, where the 
dcfendanit avowed. for aB.Aatercian^ent^.biy ^ 
^ a court Icct,. which heqvt^c^xq^otn^t 

with the, former ; it. wa&.holdeni that ther- 
avowant, fhould have l^ioofts. 

^Wlteen the defeodamt. proc^edir by ih^ 

tjuiry on.the 17 Okt. a; f.7. he Ihall re^ 

CQVor liis foil cofts of^ttj. asi tippcars be-r 

fore. 4 ^ r . 

- ^ : . * And 
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And by then G. 2. c.ig. which de- 
clares it to be lawful for the defendant in 
replevin* to nrake a general avowry or cog- 
nizance for rent, relief, heriot, 6r other fer- 
vice, it is enafted, that " if the plaintiff in 
(uch. aftion (hall become nonfuit, difcon-- 
tiftia6 his aftion or have judgment againft 
hinrij the defendant fliall recover double 
Cdftis of fuit.'* 

The defendant in replevin avowed the Barnci** 
taMn^ as ^/eifure for ah heriot ^uftom ; and notca, 4to. 
thif plahitiff bein^ nonfuited, a queftion H^- 
arofe, whether the defendant wa^ entitled 
td'dotible cofts ? And it was holden that 
he was not; for, the avowry not being 
for a diflfcrefs, the cafe i\ not within the 
fEatute; 

By the S fc? 9 ^.j* c^ il. it is cnafted, 3 Bar. 1284, 
that ''' where feveralperiohs fliaU be made 
defendants in any aftion or plaint of tref- 

Sajfs, i£5?f'. and any. one or .rtiore . of them 
lall b^ acquitted by verdidt, every perfon 
fo^ acquitted (hall recover his cofts." But 
it has bcfen holden, that this ftatute does 
^ not extend to aftions of replevin 1 for the 
X^dr^^trtfpafs, as it is there ufed, only re- 
lated to trdpaflfes vi et arms.'\ 

^s toifidJUefomo Hahndo, ^nd/econd Deli- 
^erarici. 

In all cafes where the de|en4ant in re- 
plevin avows and hath judgment, on fuch 
avowry he* (hall hanc return of thi? beafts 
awarded; becaufe the avowry allows the 
caption, but avoids the injuftice thereof, 
"by (hewing he had good caufe of taking 
M4 Tuch 
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fuch diftrcfs ; and confcqucntly, if fuch caufc 
of caption be ajpproved of by the court, 
they muft, in juftice, return the pledge to 
the avowant. 

And where the defendant, inftead of an 
dvowry, pleads to the writ of replevin; 
that is, where he does not admit the cap- 
tion and avoid the injuftice of it, but by 
plea infifts, that the plaintiff ought not to 
have the writ of replevin, whether he the 
defendant took them or not j yet here the 
defendant in fome cafes Ihall have return 
without any avowry or conufarice made,— 
And in order to fettle this, it will be necef- 
fary to take up a diftinftion already ob- 
ferved, between pleas that difaffirm property 
in the plaintiff, 4nd pleas that admit pro- 
Sa)k.94. perty in the plaintiff. As if the defend- 
ant in the replevin^ plctds property in the 
beafts in hirrifelf, or in a ftranger, (whe- 
Bro. Abr.tit, ther it be pleaded in abatement of the 
^etorn dcf ^j.j|.^ jj^ ^ar of the aftion, or in juftifica- 
y^*"'^ *^ * tion,) if the defendant prevails in it, he 
' * ' Ihall have return without any avowry ; 
becaufe if thefe pleas be true, they deftroy 
all right of complaint in the plaintiff for the 
caption and retention : and if the plaintiff 
hath no right to the writ of replevin, under 
the prcfent form, nor under any other, he 
^ught to have no benefit from his unjuft 
complaint; and therefore the court muft 
award reftitution of the beafts to the de- 
fendant, out of whofe poffeffion they were 
taken by the replevin. ' 

But if the defendant pleads property iri 

the plaintiff, and J. S. — though this plea 

. abates the writ under the prefent form, yet 

by 

r 
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by admitting the property in the plaintiff, 
it fhews that the plaintiff and J. S. have a 
right to a replevin, tho' under another forn^, 
and Gonfequently the defendant ftiall not have 
return of the plaintiff's beafts, unlcfs he 
Ihews good caufe for fuch return, and avoid$ 
the injuftiee of the firfl: caption complained 
of by the plaintiff. 

So if the plaintiff in replevin lays the.gro. Abr. dc; 
caption in D. and the defendant pleads that Retoro des * 
he took them in S. abfque hoc that he took Avers, pl.ii. 
them inD.^This plea, if found for the de- ^**- ^'"• 
fendant, may exqufe him from damages, L^^*Raym. 
but can never give him a return of the 1017, 
treads without a conufance or an avowry; Poft 175, 
becaufe he leaves the plaintiff a right to 
retain his beafts, when he neither denies 
the property to be in the plaintiff, nor 
fhews any caufe why he fhould take them .t 

^ a pledge. 

If the tenant offers his rent at the time , 
of the diftrefs taken, or before impound- 
ing, and the lord refufes to accept it, he 
fhall never after have return of the beafts, 
though the rent be in arrears — becaufe the 
diftrefs is but a pledge for the rent, and 
when the rent is offered, the pledge ought 
to be reftored ; cohfequently the court will 
never award the return of the pledge to 
the lord, which he ought to have reftored 
tp the plaintiff before the replevin was taken 
out. 

If the plaintiff be nonfuit before he de- Bro. Abr. tit. 
clares, the defendant fliall have return of R«torn des 
the beafts without qiaking any conufance py*"^^^ ^^ 
or avowry 5 becaufe where there is no ex- i^, 
prefs charge made againft the defendant by 



/- 
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a declaration in cofurt, the defendant hath 
riot an opportunity to fliew his caufe of cap- 
tion ; and fincc this is owing to the default 
of the phihtiiF, hi Ihall have no advantage 
from it by detaming the beafts ; and there- 
fore the defendant, on fuch nonfuit, Ihall 
have return, though' he hath made no 
avowry. . But if the plaintiff in replevin 
hath counted,- and afterwards is nonluited j 
fince by the Coimt, the defendant is charged 
with an unyofk caption and detention, he 
muft purge himfelf thereof by ^li avowry, 
before he can be entitled to have return -r. 
for the return of the beafts is ordered by 
the coin-t on the juftice of the originil cap- 
tion ; and thcrrfore the defendant muft firft 
fhew the juftice of thi^ caption,* brefbre' he' 
can have a return. 
Bro. Abr.tit. The rctum' rn'thrs aftioh was mref ir-^ 
Itetorndes replevifable at common law, whether the^ 
illT. ^^o?' ^^^^'^^ ^^ the jplaintiflF had been bcfoi:e 
" the avowry or after, or beforfe or after iffiie^ 

joined; becaufe where' the defendant had 
judgntent for a tctnrn on a nohftiif, thoiij^*^ 
after verdift, that jud^enr^ was tidt found- 
ed upon the vefdift, but on the defatdt of 
the plaintiff in withfArkwing; himfelf, at an/ 
cbrftinuarfce day - after the' verdift. So that! 
though the defeAdinft had return/ yet he 
had not the juftlcb or legality of his C2Lpfion 
cttablifhed by ftfch^ judgment *; and th'^re- 
fore as long as the caption and detentiorf 
wa^ not -determined ' by the judgment of the 
court, ib long they allowed the plarnritf 
after his own n0n'ftiit^atalcc a new reple- 
vin. 

Bot 
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But this was founcj vciy inconvenietit> 
hecaufe^ by this means the defendant could 
never get reftitution of the beafts; and 
therefore was not likely to recover his rent> . 
fmoe he wanted thet pledge to <x>mpel the : 
tenant to the payment. 

To remedy this mifchief the ftatute c£ 
Wefti 2v c, 2. t^ing notice, that ptrftquamy 
adjudicatkm fuerit' difiriwgenti retMium aise^ 
riorumy et fie i^riSusi pofiquam averia fie 
retm^natu iUrum replegraverit^ ei cum videni : 
^ftringmtet9$- ctfiHpartnHm ift. curidy paratunr 
fibi rejp^ndeuj defaltam feceriU (^h quam itt^ 
rum rea^udkdbitur diftringeuiiretomum ave-- 
rhrumi'^et fit^bisy vel tefy et in infinitum re^ 
plepahrniPur averia ', provides^ that qtfam cita 
ad^udicatum fuerit retvrnum averiorum diftrin^ ^ 
g^tiypfr^nve dejudiMmmuletuifVJ^icomitii 
quod retornum- habere faemt diftringenti de * 
averUsy in qua brevi inferMery qU9d vicecomes 
ea ntm deltberetfine hreviy in qm fiat mtntio 
de judieiif per jufticiarios reddito^ &V. which 
is the writ oijecond^deliverance. So that hj 
this, aft, if die plaintiff In replevin be once" 
nonfuk^ he cannot now hare a new reple^ : 
vin, bet the- writ of fecond deliverance;, 
which is a judicial writ, and ifliied** out 
of the record of thereplcvih, in which the 
/iionfuit was, and is to thi& purpofe. - 

" lUfC'vicecomitiE. /aJuiem: SiA.fecm(^^&4^i-S** 
tetjistc^ et etiam^deeatalHs i^ornandlsy qu^-^^;^' ^ ^\ 
inemMnoftrdy^c. adjudieakt fuerunP cb de^^ *^ • 34 • 
falMn' ipfius h. fi rH^rtMitinde adjuditeturt 
time eidemA. averia eteaf alia pradiffa fine* 
dHatiene liberari faeiM^ et pwe^ Gff; pr/e^' 
diSkmB. i^cr 

" George 
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" George the thirds &ff. To the (herifTof 
&c. greeting: \{A. ihall make you, ^c. as 
well of the cattle to be returned, which to 
B. in our court, fcf^:. were adjudged by 
reafon of the default of the faid A. if a re- 
turn of them fhould be adjudged, that you 
then caufe the beafts and cattle aforefaid to 
be delivered without delay to the fame A. 
and put, ^c. the aforefaid B. &c/* 

ziftft. 341. .And by the above mentioned aft, it is 
further provided, quod Jt iterato tile qui re- 
plegiaverit overlay fecerit defalPam^ vel alid 
oecafione adjudi^etur retornum diftriHioniSf 
jam bis replegiat^^ remaneat dijlriffic ilia in 
perpetuum irreplegiaHlis. So that now if 
the plaintiff do not prevail in the writ of 
/e€ond deliverance, but the defendant hath 
judgment, whether by the nonfuit of the 
plaintiff, by abatement of the writ, or by dif- 
continuance pf the plea, the retorn is award- 
ed irreplevifables that is, the defendant Ihall 
detain the; beafts as a pledge until the rent 
or duty for which they were originally taken, 
be paid to<he defendant j and the plaintiff 
Ihall never be admitted to difturb the de- 
fendant's poffeffion, by replevin or writ of 
Jecond deliverance. 

2 loft. 107, B^t if the plaintiff tender the rent for 

3**' which the diftrefs was opginally taken, the 

defendant ought to rcftore the beafts j and 

Cfp.Jac. 148. if \^ refufes, the plaintiff may recover them 
by adion of ^^/;»«^ : bccaufe, notwithftand- 
ing the judgment for return irreplevifable, 
the bea^s ftill remain as a pledge ; and if 
the defendant refufe to make reftitution of 
the pledge upon tender of the r/ent, his 

detention 
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detention then is unlawAil, and the plaintiff* 
may punilh fuch detention iii an aftion of 
detinue. For though the return irreplev^- 
fable prevents the bringing back of the 
pledge i yet it does not vcft the abfolute 
property thereof in the defendant, but only 
a qualified property until the rent is paid. 

The writ oi Jecofid deliverance is zfuper- 2 Inft. 341, 
Jedeas in law to the IherifF, to forbear to Dyw 4*- 
execute the writ de retorno habendoy obtained 
on the nonfuit of the plaintiff, if it conaes 
to the fheriff before return be made. If 
after return be made, it is in the nature of 
a new repJievin, as appears by the fi3rm 
thereof before mentioned. 

[But though the writ of fecohd driver- Latch 72. 
ance is zfuperfedeas of the writ de retorno Palm. 403. 
babendo, yet it has been adjudged to be no ^**^- 9i* 
fiiperfedeas of the. writ of enquiry of da- 
mages upon the 21 H. 8. c. 19. for thofe 
damages are not avowed for, but are given 
as a compenfation for the expence and 
trouble the avowant has undergone. 

So it has been determined that the writ « Wiu: 116, 
of fecond deliverance is no Juperjedeas of , 
the writ of enquiry of damages upon the 
17 Car. 2. c. 7. And therefore it ihould V<otr;64, 
ieem that the writ of fecond deliverance 
is in efFeft taken away; where the de- 
fendant proceeds upon that ftatute, by writ 
of enquiry of damages, and does not pur* 
fue the common Jaw judgment d^ retorno 
jbaiendo^'] 

And the /(^c(fnd deliverance is always to « ^^^' 34 *• 
bring back the fame diftrefs which was 
firrt t^ken by the defendant, and for which 

he 
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he hath already judgment for a return. 
So that if after the nonfuit^ upon a reScrn^ 
babendoy the (heriflTjeturns elongatay by means 
whereof the defendant hath other beafts of 
the plaintiff* delivered him in witbemem, 
jn this cafe^ though there never was any 
retui^n of the original (Mvefa made to thie 
defendant, (becaufe they were eloigned by 
the plaintiff, fo as the (heriflT could not 
make any return of them) yet the Jeccnd 
deliverance muft go for the firft diftrefs, and 
the plaintiff muft declare of that diftreis. 
For the writ of fecoad deliverance is a ju- 
dicial writ, whidk iflucs out of the record of 
the FIRST replevin, mA therefote cannot 
vary from the record out of which it iiTucs i 
becaufe it feck* a dcfliveraixpe of thofe ca - 
tie which wwe formerly adjudged to the 
defendant on the plaintiff's nonfuit; and 
therefore ex vi termini this fecond dcliver^Ce 
muft be <rf the fame beafts, of which the 
firft deliverance was made to the plaintiff 
by replevin. But it feems that after the 
fecond deliverance purchafed, the plaintiff 
may move the court for a reftitution of the 
mthemam beafts. 
L4. lkrfm% Where the defendant puts in a plea to the 
*'7- writ of replevin, as property in a ftrangcr, 

or in the defendant j— and thefe pleas dlf- 
affirming the property of the plaintiff, are 
by verdift found for the defendant, or upon 
demurrer adjudged for him ; in thefe cafes 
the defendant fhall have return irrcplcvifa- 
ble : for there could be no new replevin at 
c6miTion law, as upon a nonfuit, becaufe 
the' court had valready given their judgment 
upon the legality of the caption. For if 
I the - 
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the property be in the defendant, or a 
ftranger, the plaintiff could have no caufe 
to complain ; and therefore to grant a new 
replevin, or, which is the fame thing, not 
to have made the return irreplevifable, 
were to leave that fame point open to an 
examination, which had already been de- 
termined ; and no writ of fecond deliver- 
ance can be given by the ftatute, for th^t 
is only upon the plaintiff's nonfuit. 

But if the defendant pleads property in 
the plaintiff and J. S. which only abates Ante i6a, 
the writ under the prcfent form ; or pleads 169. 
cepit in alio loco^ which abates the coun,t, 
and confequently the writ ; in thefe cafes, 
as there can be no return without an avow- 
ry, forTeafons already given ; fo that return 
cannot, in the nature of the thing, be ir- 
replcvifable ; becaufe thefe pleas, onjiy 
abating the writ, muft neceffarily allow z, 
writ under a better form. And it were a 
contradiction to allow a new replevin $o 
the plaintiff, for the fame beafts which the 
court hath 'returned to the defendant irre- 
pjevifable. So if the plaintiff confeffcth 
the plea of die defendant to be true, the 
defendant fliall have return, but not irrc- 
plevifable. 

If the writ of replevin abate for any a loft. 340. 
mifprifion in the clerk, the defendant iji^ll 
have no return at all ; becaufe the plaintiff 
is in no default, but the officer : fo that, 
after fuch abatement of the writ, the pUin-» 
tiff's poffeffion of the beafts continues. 
And therefore it feems that the defendant, 
in thi$ cafe, is driven to a new diftrefs. 

But 
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ainft. 340. But if the writ abate by mifinformatiQp, 
or other default of the plaintiff, the dcfipti- 
dant fhall have return of the beafts, out 
not irreplcvifablc i becaufe the defendant, by 
pleading to the writ, allows the plaintiff 
another writ, under another form. 

-a Inft. uo. '^^^ ^^ which awards the return irreple- 
vifable, extends only to the king's superior 
courts of juflice. For the aft direfts, quod 
attachietur tile qui diJtrinxU ad veniendum ad 
certum diem coram jufticiariisy coram quihus fla- 
citum deducatur in pr^e/entid parfium ; — which 
words are to be understood of the king's jufti- 
ces in his fuperior courts. For the judges of 
' inferior courts, arc looked upon as more fub- 
jeft to miftake arid partiality, and therefore 
not to be trufted with the power of award- 
ing a return irreplcvifable, which is for 
ever to conclude the plaintiff. But it 
feems that where judgment was given upon 
verdift, and not upon nonfuit, the inferior 
courts could award a return irreplcvifable 
at common law. 

Wc come now to fhew what remedy the 
defendant hath when he cannot come at 
the bcafls, on the writ de retomo habendo. 

% Inlt. 338. It is already obfervcd, that by the before 
mentioned ^dioitVeJi. a, ^..2. the fherifF, 
before he executes the writ of replevin, is 
obliged to take from the plaintiff non Jolum 
flegios de frofequendoy Jed etiam de averiis 
' returnandisy fi adjudicetur returnand'i &f Ji 
' quis alio modo flegios ceferity rejfondeat ipfe 
de pretio averiorumy et habeat dominus^ dt/irin" 
gen^ recuperare per breve quod reddat ei tot 
averia vej c(^talla^ et Ji non haleat ballitms 

undc 
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finitrtddat^reddatjuperiorjuus. The method « Inft, 340* 
^ proceeding upon this aft is, that if the 3 ^^* S^» 
l^eriff by the writ de retomo habendo cannot ^^* 
find the original diftrefs, but returns elm-- 
gata^ the defendant hath a /cire facias to 
fummon the perfons who became pledges 
for the plaintiff, at the execution of the 
original replevin, that the plaintiff would 
make return of the original diftrefs, if re- 
turn thereof fhould be awarded. ^ TYtizJcire 
facias brings the pledges into court, and 
thereby gives them an opportunity to conteft, 
why the defendant Ihould riot have return 
of their beafts, fince the plaintiff's beafts 
cannot be founds for whom they were 
pledges. If the pledges cannot fhew caufe, 
then the defendant hath a writ to have re- Raft, 569, 
turn of the beafts of the pledges^ inftead of 57o« which 
the plaintiff. ^^^• 

[But here it may be proper to obferve, Ld. Raym. 
"that the procefs againft the pledges in re- *7^* 
plevin, in fuch courts as are not of regord, 
is not properly a f cire facias \ for every 
/cire facias ought to be grounded upon a 
record j but it is rather a precept in nature 
of a fcire facias."] 

Jf the pledges prove infufHcient, fo as * Inft. 340. 
the iheriff can find none of their cattle, and 
thereby is obliged to return nihil on the Bro, Abr. tit. 
writ iffued againft the beafts of the pledges, Rewm des 
the iherifi; himfelf, by the faid aft, then ^ J;»'gPj;^^^- 
becomes liable. And the defendant hath ^ ,-- ' 
fcire facias grounded upon the faid aft, quod 
reddat ei (the defendant) tot averia or r^- 
talla. [Or, in fuch cafe, the defendant may W, Raym. 
proceed againft the Iheriff by aftion on the H^» 
N cafe. 
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cafe, for omitting to take pledges, or fof 
■ • taking fuch as are infufficient. 

But it ftiould be remembered, that there is 
another a6t of parliament relative to pledges 
in replevin j and that is the 1 1 G. 2- c^ 19. 
which ordains, that, " the IhcrifF, or other 
officer, granting a replevin, (hall firft take 
in his own name, from the plaintiff and 
two pledges, a bond in double the value of 
the goods diftrained, conditioned for pro- 
fecuting the fuit with effeft and without 
.delay, and for returning the goods, in cafe 
a return fhall be awarded ; which bond may 
be afligned to the avowant, ,who may bring 
an aftion thereupon in his own name." — 
The mode of proceeding on this aft is now 
generallypreferred, to the old remedy by/cire 
faciaSy where the replevin is upon a diftreft 
for rent. And it is not affefted by the, 17 
2 Wilf 42. Car. 2. c. 7. for where the avowant had judg- 
ment for want of a plea in bar, in purfuanoe 
of that ftatute, it was held, that he had 
two methods of proceeding in his eleftion j 
cither to execute a writ of enquiiy, or to 
fue upon, the replevin bond ; the plaintiff 
not havinj^ profecutcd his fuit with effeft, 
I f H. 6. 16. If the meriff upon a replevin take pled- 
b. ges de relorno habendoy and upon a return 

awarded return^ quod averia elongata Jtinty 
and then a Jcire facias is brought againft 
the pledges, and a nihil is returned, an 
aftion lies againft the fheriff; or, an adlion 
may be maintained againft him, ufonjug- 
gejiion of this matter. 

From hence it fliould fecfm, that it is 
not neceffary to fue out 2l Jcire facias againft 
. . ' the 



The Law of Replevins. .179 

•the pledges, and to have it returned nihil. 
In order to ground an aftion againft the 
fherifF for their infufficiency. And this 
opinion is authorized by the following de- 
termination. 

An aftion on the cafe was brought againft Rods v. Patr 
the fheriff for taking infufficient pledges terfon. 
upon a replevin, to which he pleaded not '^ V*"-^"'* 
guilty ; and a verdift being found againft ^^^' 
him, judgment was giyen thereon in the 
court of C. B. A writ of error was brought 
in B. R. and it was objeded, firft, that 
an aftion on the cafe wa$ not the proper 
remedy ; and fecondly, that fuppofing fuch 
aftion lay, there ought to have been a 
/cire facias firft fued out againft the pledges. 
As to the firft- obje6tion> the court held 
that by the ftatute of Wejim. 2. the party . 
^diftraining h^s an intereft in the pledges, 
and if the fherifF omits to take them, or, 
which is the fame thing, takes infufficient 
ones, the party is aggrieved, and confe- 
quently is entitled to nis aftion. And as 
to the fecond objeftion, it was determin- 
ed, that tho' z/cire facias may be brought ^ 
againft the pledges, yet it does not follow 
from thence, that an action does not lie 
againft the fherifF, without firft bringing 
Si f cire facias againft the pledges. For tho' 
fome books (2 Inji: 340. F. N. B. 74. F. 
'Bra./ci. fa. 2' Rcifi. 569. b. Co. Ent. 637. 
5!^///. 244.). mention fuch a previous ftep, 
yet, as the ftatute does not direft it, and as 
no cafe declares it to be necefFary, it would 
be hard to require fuch a circuitous mode 
of proceeding : ;and therefore the judgment 
of C. B. ^as affirmed.] 

N 2 So 
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So that the defendant is now fecured 
againft the danger he was expofed to at 
common law, which was,, that the plairv- 
tifF who had the poQeflion of the di- 
ftrefs reftored to him by the execution of 
the replevin, would often fell or difpdfe of 
them pending the fuit -, and fo the defend- 
ant, though he had judgnnfent,. loft the 
fruits of it. 

There is another remedy fot the defend- 
ant, where the IherifF returrts elongata on 
the writ de retorno hahendoy and that is by 
withernam^ againft the plaintiff's beafts ; but 
this has been already mentioned, and dif- 
cuffed. 

VIII. Of the writ of recaption, 
F.l^.Byi.E. It is already obferved, that where the 
defendant hath judgment upon hiji avowr^^ 
. in replevin, he Ihall have reftitution of the 
beafts, to detain them as a pledge, until 
the rent or duty for which they were taken 
be paid or fatisfied \ and fincc he hath got 
fecurlty to have return tapoa making out 
the juftiee of his firft (Tafition, it is highly 
reafonable, that pending that luir, the te- 
nant fhould be proteded from farther dif-- 
treffes, for the fame rent or caufe, for which 
the firft diftrcfs was taken. For this pur-^ 
pole the writ of recaption was framed j in 
which, if the defendant be convifted, he 
fhall be fined to^ the king y becaufe by the 
fecond caption th€ defendant takes upon 
him to deteritrine the juftiee and legality 
of the firft, while that very point is under 
the confideration of the CQurt of juftiee m 

which 
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%vhich the replevin depends. Fqr if the firft 
diftrefs were lawful, he ftiall have return of 
it, and therefore the fecoiid is unreafonabje ; 
if the firft were unlawful, much more fo is 
-the fecond taking for the fame caufe ^ fo 
that the recaption lies even where the Caufe 
of the firll caption was juft. 

But -it feems that if -^. diftrains beafts F.N.B.71.E. 
damage feajanty a^id pending that fujt, the 
fame cattle or other cattle of the fame pro- 
prietors^ trefpafs on the foil of A, — A^ 
may diftrain again pending the firft fuit j 
becaufe each diftrefs is for a distikct 
and SEVERAL trefpafs or injury, for which 
A. is entitled to 'fatisfaftion. The reftitu- 
tion of the cattle for the firft trefpafs will 
lie no. conipenfation for the fecond tref- 
pafs, fince A. cannot legally with-hold 
them as a pledge for fatisfaftion of a fe- 
cond trefpafs, when the firft is fatisficd, 

[And if a plaint be removed out of the 
toiinty into the common pleas by fone or 
recordariy and afterwards the plaintiff bc.ld,72. D, 
nonfuit in the common pleas, before or 
after an avowry made, the lord after this 
norifyit may diftrain again for the fame . 
c^ufe, and the tenant fhall not have a re- 
caption i becaufe there is not any plea de- 
pending 5 and yet the plaintiff may fue a 
writ of fecoud deliverance upon the fame 
fecord.] 

The defign then of the writ of recaption F.N.B.72.B. 
being to prevent a fecond diftrefs for the 
S4ME rent or duty, it follows that the de- "^ 
Cendant cannot avow as in replevin, be- 
caufe the avowry is in order to have a 
return of the pledges ; but in recaption, 
N 2. whe* 
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whether the firft diftrefs were juft or un- 
lawful^ the defendant cannot have return 
of the beafts under the notion of the pledge; 
for that were to invert the defign of the 
law, by allowing the defendant a fecond 
diftrefs, by Judgment upon that very writ, 
which was framed to punifh the perfon tak- 
ing a fecond diftrefs, for the fame thing. 

F.N.B.7Z.B. In the writ therefore of recaption, the 
defendant muft justify as in trefpafs ; be- 
f caufe fince he cannot avow the taking un- 

der the notion of a pledge for a rent 
or duty, (inafmuch as he hath already a 
pledge for that, which will be returned 
to him, if in the event of the fuit in 
replevin the rent appears to be in arrear) 
he muft therefore be looked upon as a 
trefpaffer, unlefs he can juftify the taking 

^9 E. 3. 28. for ANpTHER caufe. And his defence muft 
be thus; — defendtt vim 6f injur iam quanioy 
&c. ^ quicquid eft in contempum domini re- 
gis^ &? ejus mandati. 

Hence it is, that there are no pledges de 
retorno babendo taken from the plaintiff, as 
in the replevin ; becaufe tho' the deliver- 
ance of the beafts to the plaintiff be imme- 
diate, as in the replevin, yet the defend- 
ant can have no return. For if the rent 
or duty was unpaid, for which the diftrefs 
was taken, the defendant will. have refti- 
tution of his firft diftrefs ; which being to 
remain in his hands till the rent be paid, 
there is no reafon for the reftitution of the 
fecond diftrefs ; and confequently no occa- 
fion for the pledges de retorno babendo^ as 
in the original replevin. 

And 



The Law of Replevins. »%2 

- ' And here it is not neceflary to entitle a F.N,B.72 G. 

man to the writ of recaption, that the 
SAME BEASTS Or cattlc be taken the fecond 
time, which were firft taken -, but only that 
the cattle or beafts of the same person 
were diftrained for the same rent or duty; 
for the injury is the fame to the plaintiff 
in replevin, whether the firft diftrefs be 
again taken, or any other goods or cattle 
of the plaintiff, and the writ of recaptijjii 
is to punifti the injury. 

But if the lord diftrains the beafts of his F.N.B.71.H. 

'tenant for rent, and afterwards diftrains 
the beafts of 7. ij. a ftranger, being on the 

'land, for the fame rent ; in this cafe no 
writ of recaption lies for this fecond dif- 

'trefs ; not for the tenant, becaufe. the fe- 

'cond diftrefs is not of the tenant's beafts ; 
—nor for J. S. becaufe the beafts of J. S. 

♦were not formerly taken, and therefore J. 
S. muft take out an original replevih, or 

'bring his adion 'of trefpafs, as he thinks », ' Z 
fit. 

Yet if the lord diftrains his tenarit, and, F.N.B 71.F. 
pending that plea, commands his fervaht 
to diftrain the tenant again, for the same 
rent,*^ the tenant fliall have a recaption 

' againft the lord himfelf for the fecond dif- 

' trefs ; becaufe the fecond diftrefs is efteerrt- 
ed in law to be taken by the lord hini- 

• felf, according to the rule qui facit per 
aliumy Jactt perfe ifjum. So if the fervant 
iiad taken the fecond diftrefs without the 

• lord's command, yet if the lord had after- 
•wards, by any fubfequent aft, agreed to the 
' taking of the fecond diftrefs, as by joining 

• in aid wi^h -the fervant to defend the jttf- 
\* ^ N.4 tice 
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ticc of the caption j — fuch fubfcaucnt agree- 
ment makes it a diitrefs of the lord^ 
and t6 have been taken in his right ek 
initio^ For tmnis ratihabitio mandato aqui-- 
faratur i and a parol agreement of the 
lord to the fecond diftrefs feems fuffi- 
cicnt. 

^ But if there be no fuch command, or fub- 
fequent agreement of the lord, the te- 
nant fhall have no recaption either againfl: 
the lord or the fervant, though the fer- 
vant makes conufance of the fecond dif- 
trefs in right of his lord, and for the fame 
rent for which the lord took the firft dif- 
trefs : for the writ of recaption is to punifh 
the fecond caption, only where it is wil- 
fully made by the saMe perfon that made 
the firft, . or by another under his direftion 
or authority 5 and it may be, that the lord 
and his fervant had not notice of each 
other's caption. 
F.i^.B.ji.G. So that where there is no precedent 
command, nor a fubfequent agreement of 
the lord to the fecond caption, the tenant 
is left to his aftion of trefpafs againft the 
fervant J becaufe the fecond caption ijs a 
violation of property, and unlawful^ tho* 
the rent be in arrjcarj fince the IprcJ, by 
the firft diftrefs, hath taken a pledge f9r 
.his rent, which will be returned to him i£, 
in the eyent of the fuit in replevin, the te- 
nant be found to be in arrear. 
F.N.B.71.I. If the, lord dittrains the bcafls.of ^. and 
7* £• B* for rent, and for the fame rent diftrains 

a fecond time the beafts of J. only, J^ 
Ihall have a writ of recaption ag'^inft tljc 
lord 5 becaufe there is ^ dift-^fs pf 4^ al' 

ready 
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ready for that rent, which the lord wiU 
have a return of, if the rent be fpvfnd in 
arrear. But if the firft diftrefs had been 
only of ^. the tenant, and the Jecpnd dif- 
trefs had been the cattle of 4. and of J9.. 
a ftrapger, whiph they h^vic \n .pomrnos, 
Fitz,-Uerhert makes, a doubt whether 4- in 
this cafe fhall have a recaption, bec;^ufe of 
B.*% intercft in the cattle; for it is plajp 
B. cannot join in the recaption, becauif 
his bfcafts were never diftrained before. 

If the lord diftrains his tenant, and F,N.B.7i.iyf. 
he rfsplcvies, and the lord avows for 
rent, and the tenant pleads rien arre^r^ or 
levied by diftrels, and pending this fuic 
other rent becomes due, the lord ni^y 
diftrain again the beads of the tenant for 
the laft rent incurred, and no writ of re- 
caption lies for the tenant s becaufc thefe 
diftrefles are for two diftindt caufes. But 
if the tenant had pleaded to the avowry in 
the firft replevin, bors dejon fee^ and pend- 
ing that fuit the lord had diftrained again 
for another half year's rent, the tenant 
ihould have a writ of recaption ; becaufe 
t)y the* plea o( bors de Jon fee the lord'* -title 
to the rent itfelf, and not to this or that 
particular arrear, is in difpute, and that 
title may be determined by the firft cap-- 
tion ; and therefore the fecond diftrefs be- 
ing unneceffary to try the title to the rent, 
the writ of reception lies to prevent it, 
and . punifh the lord for taking the fecond 
diftrefs, and to protect the tenant from fuch 
oppreflion. 

i^nd fhjf writ of recaption lies for the F. W. 8,72 A* 
tenant before avowry made by the lord in 

the 
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the firft replevin ; for otherwife the remedy 
would not be adequate, becaufe the lord 
might harrafs the tenant by feveral 
diftreflcs, before the lord, . by . the rules 
of the court, could be compelled to avow. 
But then the tenant muft, in his declaration 
on the recaption, aver that the fecond dif- 
trefs was taken for the fame caufe as the 
firft J otherwife die tenant fails in making 
out to the court his title to the writ of re- 
caption, and confcquendy cannot punifh 
the lord for taking the fecond diftrcfs. 
F.N.B.7I.G, [And a recaption lieth as well where the 

Slea is depending in the county before the 
lerifF, as where it is depending before 
juftices of record,] 
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APPENDIX. 

Precedents of Pleadings in 
Replevin, 



THE king, 6?c. We command you Writ of re^ 
that juftly and without delay you pl«^i»' 
caufe to be replevied the cattle of B. which 
JP. took and unjuftly detains, as it i? faid, 
and afterwards thereupon caufe him juftly 
to be removed, that we may hear no more 
amour thereupon for want of juftice, 

A. B. complains againft C. D. in a plea Plaint, 
of taking and unjuftly detaining his cattle 
againft fureties and pledges, (^c. 

Pledges to profecute, j and 

G. 11^ 



Walker 
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Walkcf againjl Towcrfy and others. 

M. s W. 3. RollAfi. 

©tcltration. Midd\ to Wit, ^OHN "Tdwerfy, Robert 
f'^^'^n^ J Wheeler and William 

'^^* StubbinSj were fummoned to anfwcr to Tho- 

mas U^alker in a plpa, why they took a fil- 
ver porrenger of the faid Thomas and un- 
juftly detained it, againft furety and pledges 
yntil, ISc. And whci:eon the fame nomas 
by J. L. his attorney complains that the 
faid John, Robert and William^ on the firft 
day of May in the 9th year of the reign of 
the ^iOrd William fhe ^ird, OQW king of 
England^ S^c. in the Charter-houfe in the 
county qf fiddle/ex afqrefaid, in a certain 
pUce there called the dwelling-bouje of hiixi 
t\\^ f^id ThomflSy took the faid porrenger of 
him the faid Tlbomas^ and unjuitly detained 
it, againft furety and pledges until, £^r. 
whereby the fame Thomas fays that he is 
pr^judiced^ an(i J^ath dam^gp to the value 
of ^61. And therefore he produces the 
fuir, t^c. . 

Cognifance And the' faid '5^tfi», Robert and WilHam, 
^i)y ovcrfecru by R^ H. tjjeir attorney come and defend 
for a poor'i the force aijd injury >yhen, &f^. . and well 
^^^^* ^cknowleci^ the taking of the porrenger 

aforefaid in the faid place in which, &fc. 
and juftly, i^c. becaufc they fay, that at 
the laid time when, tf c. the fame John and 
Roberty being overfeers of the poor of the 
frnpifc of St. Sepulchre in the county of 
MiddlefeXy by virtue of a certain warrant 
under the bands and feals of William Wi- 
thers^ 
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therSy £fq; and Thomas Sfhitb, Elq; then 
two of the juftices of the lord the now king, 
afligned to prefervc the peace in the county 
aforefaid {quorum unus) t6 the iwrarden of 
the church and the oVerfcers of the poor 
©f the fame parifh, or any of them, dire6ted> 
at the faid place in which, i^c. demanded 
of the faid f. Walker to pay them lo/. 6//. 
of lawful money upon him duly afleffed 
towards the relief of the poor of the parifli 
aforefaid, by the authority and according 
to the tenor, purport and efFeft, of a cer- 
tain ftatute made and provided in a par- 43 Ella, c «• 
liament of the lady Elizabeth^ late queen §• *>• 
of England, &c. held at Weftfninjler in the 
county of Middlefex in the 43d year of her 
reign ; and beCaufe the ftme Thomas then 
and there refufed to pay the faid tos. 6d. 
It them the faid John and Roherty they the 
fame John and Robert, as overfeers of the 
poor aforefaid, and the faid William at their 
requeft and in their aid> for the prefer- 
vation of the peace of the faid lord the. 
king, (the fame William being then a con- 
ftable within the pOrifti aforefaid) by vir- 
tue of the ftatute and warrant aforefaid 
well acknowledge the taking of the poN 
renger aforefaid, the faid time when, &?f. 
in the faid place in which, &?<•. in the 
name of a diftrefs for the faid lo.r, 6^. 
€pon him the faid T. Walker as aforefaid 
• afleffed towards the relief of the poor 6f 
the parilh aforefaid, then being in arfear 
and unpaid, and juftly, i£c. And this they 
are ready to verify: wherefore they pray 
judgment, and a return of the porrenger 
' aforefaid, to be adjudged to thcm> fcfr. ^' 
a And, 
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R«pl- And the faid Thomas fays, that the faid 

Diinjuria/uaj^l,^^ iJa^^r/ and miliam, by the reafon 
fffrtm. before alledged, the taking of the por- 
renger aforefaid of him the faid Thomas in 
the faid place in which, &?r. ought not to 
acknowledge juft, becaufe he fays, that 
the faid Johfiy Robert and William^ the day- 
and year aforefaid in the declaration afore- 
fard mentioned, of their own wrong, with* 
out fuch caufe by them in their cognifancc 
aforefaid above mentioned, the porrenger 
aforefaid of him the faid Thomas in the faid 
place in which, &?^. took and unjuftly de- 
tained, againft furety and pledges, ^c. iti 
manner and form as the faid Thomas above 
againft them complains : and this he prays 
may be inquired of by the country : and 
the faid Johfiy Robert and IVilliam likewifci^ 
6ff. Therefore, Gfr. 



Crojfe againft Bilfon. 

Declaration. North' ton^ to wit. ^OHN Eiljon was fum- 
SlVin'Jhc* ^ moYit^ to anfwer to 

Bighfvay, Samuel Crojfe in a plea, why he took a marc 
Salk. 3/ of him the faid Samuel and unjuftly de- 
Prta, Reg. tained it, againft furety and pledges, isic. 
*57» And whereon the fame Samuel by JV.L. 

his attorney complains, that the faid John 
on the firft day of OSober in the 1 2th year 
of the reign of the lord William the third, 
late king of England^ &c. at Jiardingfton 
in the county aforefaid, in a certain place 
there called the kin^s highway ^ 2i mare of 
him the faid Samuel took and unjuftly de- 
tained It, againft furety and pledges, until, 
'i " ■ " , ' " ■ fie. 
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^&c. whereby the fame Samuel fays that he 
is prejudiced,, and hath damage to the 
value of I oA And therefore he produces 
the fuit, i^c. 

And the faid John Bilfon by J. B. his Cognifance 
attorney comes and defends the force and Jp"" <**"»*8« 
injury when, ^c. and as bailiff of the moft ^* *** ' 
noble William lord Leimpfter well acknow- 
ledges the taking of the mare aforefaid the 
faii time .when, 6?^, in a certain place 
called the queerCs highway y and juftly, ^c. 
• becaufe he fays, that the faid place con- 
tains, ^nd the faid time when, l^c. did 
contain in itfelf, half a rod of land with 
the appurtenances in Hardingfton aforefaid ; 
which faid half rod of land long before 
and the faid time when, i^c. was parcel 
of a certain antient meffuage in Harding- 
fton aforefaid ; which faid meffuage long 
before, and the faid time when, fsfr. was 
the foil and* freehold of the faid lord 
JLeimpfter ; and becaufe the mare aforefaid 
the faid time when, ^c. was in the faid 
half rod of land in - which, £sff . doing da- 
mage there, the faid Jobn^ as bailiff of 
the faid William lord Leimpfter^ well ac- 
knowledges the taking of the mare afore- 
faid, in the place in which, £ff^. and juftly, 
fcff . doing damage there, i£c. without that, 
that the faid John took the mare aforefaid 
in a certain place called the kin^s highway y 
as the faid Samuel againft him hath de- 
clared : and this he is ready to verify ; 
.wherefore he prays judgment, and a return 
.of the niarc aforefaid, to be adjudged lo 
.him, fc?f. 

• . , Apd 



dteclmdon. 



Demvrrer. 



t^a A P P E N B I X* 

PieaioMtln- Aitd tHe f^d Samuel f^ys^ that the laid 
i^^ITJi^^''^*^ J8/^^;f, as bailiflF of the moft noble 
•r«^»,«- ^i7/w»#^ terd Liimffier^ the taking of the 
mare aforefaid ought not to acknowledge 
juftj bccaufc he fays, that he the faid Jwn 
Biljon the faid time when, fefr. took the 
mare aforefaid in the faid place then called 
the ktn^s highway^ in manner and form as 
the faid Samuel above by declaring hlth 
alledged : and, this he prays may be in- 
quired of by the country. 

And the faid John fays, that he to the 
plea of the faid Samuel above in replying 
pleaded hath no neceffity, nor is by the 
lalV of the land obliged in any manner 
to anfwer, becaufe he fays, that the fame 
plea is not fufHcient in law to maintain 
his declaration aforefaid: and this he is 
ready to verify : wherefore for want of a 
fufficient replication in this behalf the 
fame John as before prays judgment, and 
that the declaration aforefaid may be quafh- 
cd. 

And the faid Samuel, for that he hath 
abo>re allcdfeed fufficient matter in law for 
him the Ma Samuel to maintain his adbion 
and declaration aforefaid, which he is ready 
to verify, which faid matter the faid John 
doth not deny, nor t6 the fame in any wife 
arif^vcr, but that averment hath altogether 
rcfiifed t^ admit, prays judgment, and his 
daniages by reafon of the taking andunjuft 
detention of the mare aforefaid, to be ad- 
judged to him, 6fr. And becaufe the juf- 
tiqes here will advife themfclves of and 
upon the premiffcs before they give judg^ 
CtQ. EL 2oi» mefit thereon> day is given to the parties 

afore- 
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ftforefaid here until from the day of St. 
Michael in three weeks to hear their judg- 
ment thereon, beeaufc the fanie julticcs 
here thereof not yet, &c. On which day 
here comes as well the faid Samuel as the 
faid Jobfi by their attorn iesaforefaidj and 
hereupon the premiffcs being feen, and by jadgmcnt for 
the juftices here more fully underftood, it ibc piaiiitiff; 
feems to the fame juftices here, that the 
plea of the . faid Samuel above in replying 
pleaded is fuffkient in law to maintain his 
declaration aforefaid, as the fa,id Samuel hath ' * 

above alledged ; wherefore the {^id^ Samuel 
ought to recover his damages by reafoa 
of the premifles. againft the faid Jobnt but Inquiry t- 
feecaufe it is unknown what damages the warded, 
faid Samuel hath fuftained by rcafon of the 
J>remifles, ,the fherffF is commanded, that 
\>Y the oath of twelve gooid and lawful men 
of the county aforefaid he diligently^ in- 
quire 'what damages the faid Samuel hath 
fuftained, as well by reafon of the premiffes, 
wfor his cofts and charges by him. about 
his fuit in this behalf expended ; and the 
inquifition which he fliall thereof make, 
certify here on the oftavc of St. Hilary un-. 
der the feal, C^c. and the feals, Ofir. On 
which day here comes the faid Samuel by 
-his attorney aforefaid 5 and the fherifF, p 
wit, Qefar Child, Bart, hath now returned ' * r 

here a certain inquifition taken before him 
^ at the town of- North' ton it\ the county aforc- 
'fsAd on the 1 9th day of January laft paft by 
the oath of twelve, fcf^t .whereby it is found - 
.that the faid Samuel hath fuftained damages : 

by reafon of the premiiTcs,- bcfides his cofts 
>andicharges by him about his fuit in this 
O behalf 
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behalf expended, to Zos. and for thcrfc 
Final jttdg- cofts and charges to 2 d. Therefore it is 
»«««. confidered, that the faid Samuel do recover 

againft the faid John his damages aforefaid 
to 80 s. and id. by the inquifition aforefaid 
in form aforefaid tound, and alfo 12 /. 17 /. 
4^. to the faid Samuel at his requcft for 
his cofts and charges aforefaid, by the court 
here of increafe adjudged ; which faid da- 
mages in the whole amount to 16/. 17 j. 6d. 
And the faid John in mercy> (^c. 
General er- Afterwards, to wit, on day next 

iof« affigncd. after in this fame term, before the 

lady the queen at IVeftminfter comes the 
faid John by A. M. his attorney, and fays, 
that in the record and proceedings aforefaid, 
and likewife in the rendition of the judg- 
ment aforefaid, there is manifeft error, io 
this, to wit, that by the record aforefaid 
it appears that the judgment aforefaid, in 
form aforefaid given, was given for the faid 
Samuel Crojfe againft him the feid John BiU 
Jon \ when, by the law of the land of thijs 
kingdom of England^ judgment in the plea 
aforefaid ought to have been given for th£ 
faid John againft the faid Samuel: there 
is error alfo in this, to wit, that by the 
record aforefaid it appears that the faid 
John was fummoned to anfwer to the faid 
No dHgioal. Samuel in the plea aforefaid ; yet no original 
writ between the parties aforefaid, in the 
plea aforefaid, is filed of record, nor remains 
of record, in the faid court of the lady the 
queen of the behdi ; therefore in that there 
No warrant ^^ manifeft error : there is error alfo in this, 
af attorney, to wit, that by the record aforefaid it apr 

peaiqa 
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pears that the faid Samuel^ in the faid court 
of the lady the faid queen of the bench, 
came and appeared by H^. L. his attorney j 
yet the faid IF. L. had no warrant of attor- 
torney of record by writ of the now lady 
the queen, nor without writ, to. warrant his 
appearance for the fame Samuel in the plea 
aforefaid: there is error alfo ip this, to wit, 
that by the record aforefaid it appears, that 
the faid John^ in the faid court of the faid 
Jady, the now queen of the bench, appear- 
ed by William Marrio this attorney i never- 
. thelefs fF. M. had no warrant of attorney 
of record by writ of the lady the queen, 
• nor without writ, to warrant his appearance 
for the faid John in*the plea aforefaid : and Several wr/i- 
the fame John -prays feveral writs of the »'•««« pr*y- 
lady the queen, to wit, one to the chief ^^* 
juftice of the faid lady the queen of the 
bench, and another writ to the cujic^ bre-^ 
^ium of the faid lady the queen of the bench 
aforefaid to be direfted, to certify the faid 
lady, the now queen, more fully the truth 
thereof: and to him they are granted, ^Cm 
"Whereupon Tuejday next, after 15 days of Rule to r#- 
the Holy Trinity y is given by the court of tu^n t^««n- 
the faid lady the queen now here, to return 
to the coi^rt of the faid lady the queen, be- 
fore the queen herfelf at Wejlmnfier^ the 
faid feveral writs of certiorari above ptayed : 
the fame day is given to the faid Samuel 
there, ISc. And the faid chief jullicc of 
the bench aforefaid, and the faid cufios bre- 
vium of the faid lady, the now queen, on 
that day have not, nor hath either of them^ 
returned the feveral writs aforefaid, neither 
O a have 
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have cKey, or either of them, done any 
N« error. thing therein : and hereupon the faid Safnuel 
freely here into court comes and fafs, that 
there is no error either in the record and 
proceedings aforefaid, or In the rendition 
of the judgment aforefaid \ and prays that 
the court of the faid lady the queen, now 
here, may proceed to the examination as 
well of the record and proceedings afore- 
faid, as of the matters aforefaid above for 
error afiigned, and that the judgment afore- 
faid may be in all things affirmed : but be- 
caufe the court of the faid lady the queeif^ 
now here, are not yet advifed to give their 
judgment of and upon the premiffes^ day 
therefore is given to die parties aforefaid, 
before the lady the queen, until in a month 
of St. Michael wherefoever, 6f r. to hear 
' their judgment thereon ; becaufe the court 
of tUe faid lady the queen now here thereof 
notyet, 6?r. On which day, before the 
lady the -queen at ff^efiminfter, cortit the 
-parties aforefaid, by their attornies afore- 
;Uid; whereupon as well the record >arfd 
proceedings aforefaid, and the judgment 
on the' fame given, as the faid cauies and 
• matters above for. error affigned and alledg- 
"cd, bring feen, and by the court of the faid 
lady the queen now here more fully 'under- 
ftood and diligently examined, becaufe it 
fecms to the court of the faid lady the queen 
'here, that the judgnteht afwefai3 is in ho- 
" thing vitiotrs or dcfSstive, and that there is no 
Judgment ' <^rror in that record i it is eonfidered, that the 
affirmed. » judgment aforefaid be infill things affitnidd, 
' and remain iir its fan *forcc^and effe6t> the 
- • I . - •• faid 
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flud caufes above for error a0igned in any 
wife notwithftanding^ £^^. Ap^ ^^ i^ f^^^ 
ther coniidered by the fame court, that thc( 
fkid Samuel do recover againfl: the faid Jobfi 
111* to the hmt' Samuel by the court ot 
the faid lady the queen now here by his^ 
afTent adjudgedj according to tlie form oi 
the ftatute thereof lately ma,dc and pro^; 3 H. 7. c.io, 
vided,. for his cofts, charges an^ damages^^ 
which he hath fuft^ined by regfo^ of th^ 
delay of; e^^ecutipn of tl)e judgoiicnt aforc- 
faid> on pretenfcc of profecutmg the faid, 
writ of the la^y the queen to corred: erroiv 
of and upon . the; premiflfcs j an^i that th^ 
iQpime Samuel may have thereof his es^ecu^ 
tipfl, i^c, ■ 



Hubiardi againft Handford. 

j^idd':^ to ^it. 'Diehard Handford was fum-^DecUratipq^-' 
^ moned to anfwer to Ricb^ Repievia i© 
ard Huhbardy in ar pl|^^, why he. took tfee ^'^' 
gOGK^ and chattels of him the faid Rieha/rd\ 
Ifyihofd, and unjuftly detained them, againfb 
fprety and pledges, until, ^c. And where- 
on the fanje Riehard Huhhard by J. P. hisj 
attorney complains, that the faid Richard, 
Mandfcrd on the 7 th day of 0£i<iber i^ ti^. 
2d y^ar of ti^e reign of the lord and lady* 
If^illiam and Maty^ now king and quqen w 
Engl^fidy^&c. at theparifh of St. Margaret^ 
Weftminfter in the county aforefeid,. in a, 
<jertain place there called Peter-Jlreety took 
the goods and chattels following^ to wit, 
9ncjack, two fpits, 18 pewter plates, 6?r. 
( reciting Jeveral other farticulars) of the faid 
O 3 RJ chard 
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Richard Habbardy and unjuftly detained" 
them, againft furcty and pledges, untiF, 
fcfr. wHereby. the fanrxe Richard Hubbard 
fays, that he is prejudiced, and hath damage* 
to the value of ao /. And therefore he pro- 
ducers the fuit, i^c. 

And the faid Richard Handford by J. L. 
his attorney comes and defends the force 
and injury, when, £sfr, and well avows the' 
taking of the goods and chattels aforefai<i, 
in the faid place where, fe?f. and juftly, 
6fr. bccaufe he fays, that the fame place, 
where the taking of the goods and chattels 
aforefaid is llippofed to be, contains, and' 
at the fannc time when the taking of thofe- 
goods and chattels is fuppofed to be, did' 
contain in itfelf, a certain piece or parcel 
of land, with the appurtenances, in a place 
called Peier-ftreety otherwife Bowling-alley y 
in the parifh of St. Margaret Weftminfter 
SUnoiirf aforefaid, in the county aforefaid ; of which 
' Mtrfiam fei.- faid piece or parcel of land, with the ap- 
tht'^uH^^ purtehances, one Roberi Marjbamy knt. bc- 
wherc*^^f. ^^^^ ^^ ^^^^ ^^"^^ when, feff . was feifed-4n 
dcmifed it to his demefne as of fee j and being fo there- 
the defendant of feifcd, the faid Rob'erty before the faid- 
for 51 years. ^{^^ when, fcfr, to wit, on the i6th day of' 
Mc^y in the firft year of the reign of the 
lord and lady the now king and queen, at 
the parilh of St. Margaret Wefimtnfter afore-* 
faid, in tlie county aforefaid^ demifed the* 
fame piece or parcel of land, with the- 
appurtenances^ to the faid Rithard Hand^ 
fordy to hold to the fame Richard and his 
affigns from, the feaft of the Blefled Virgin 
Mary then laft paft before the date of the- 
. (amedemife, for the term of 51 ye^rs from. 
^ - . - thence 
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thence next enfuing and fully to be com- 
pleat and ended : by virtue of which faid 
demife the faid R. Handfordwzs poflefled of 
the fannc piece or parcel of land for the term 
aforefaid j and fo being thereof poflefled, 
the fame R. Handjord^ afterwards, and be- 
fore the faid time when, £s?r. had ercfted 
and built the faid mefluage or tenement on 
the piece or parcel of land aforefaid, and 
was thereof polfeffed ; and being fo thereof 
poffeflfed, he the fame Richard Handf(frdy 
before tlae faid time when, ^c, to wit, on 
the 20th day of December, in the firft year 
of the reign of the faid lord and lady the 
now king and queen abovefaid, demifed the 
mefluage aforefaid, with the appurtenances, 
to the faid Richard Hubbard from the feaft 
of the birth of our Lord then next following 
for the term of one whole year from thence 
next enfuing fully to be complcat and 
ended ; yielding therefore for the fame who demifed 
year to thi faid Richard Handford, or Ri?' i^ *® ^^^ 
afligns, the rent of 15 /. of lawful money ^^''^^"Jj , \ 
oi England y at the four mqft ufual feaft^ in *^ *' 
(he year, to wit, the feafts of the annuncia- 
tion of the Blefled Virgin Mary-y St. Johri 
the baptifl:, St. Michael the archangel, and 
the birth of our Lord> hy even and equal 
portions : by virtue of which faid demife 
the faid Richard Hubbard into the mefluage 
aforefaid with the appurtenances entered, 
and was thereof poflefled, and the fame 
meflljage with the appurtenances 'for the 
^ace of three quarters of a year occupied ; 
.and becaufe the fum of 1 1 /. 5 J. of the 
rent aforefaid, >" after the demife fo made 
' - O 4 fer 
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aod for three for the faid three quarters of a year at the 
quarters rent feaft of St, AC^i^/ laft paft, and before 
fbalned!' ^^^ taking of the goods and chattels afore- 
faid, were to the lame Richard Handford in 
arrear and unpaid^ the fame Richard Hand- 
ford weir avows the takiilg pf the goods 
and chattels aforefaid in the faid place where, 
fsff, and juftly, i^c. for the faid ii /. 5 j* 
to the fame Richard Handford in form afore- . 
faid beij^g in arrear, as in the mefluage 
aforefaid with the appurtenances to the di- 
ftrefs of the (aid Richard Handford in form 
aforefaid charged and bound : and this he 
^ is ready to verify : wherefore he prays judg- 

ment, and a laeturn of the goods and chat- 
tels aforefaid, to be adjudged to him, 
Repl'Tbtt And the faid R. Huitard fay s, that the 
the rent wii f^^ ^; Handford for the rcafon before al- 
sot in arrear. ]g jg^ ought not to avow the taking of 
the goods and chattels aforefaid in the faid. 
• place where, 6?r. juft, becaufe he fays, that 

the faid 1 1 /. 5 j. of the rent aforefaid at 
the faid time when, fcf ^. were not in arfear 
and unpaid to the faid RicBard Handford^. 
nor was any penny thereof at the faid' time 
when, 6fr. in arrear to the faid Richard 
Handford^ as the faid Richard Handford in 
his avowry aforefaid hath aboye alledged ; 
and this he prays may be inquired of by the 
country : ai^d the faid Richard^ Handford 
Iffiie. likewife, 6?^. Therefore the flierifF is cowi- 

manded^ .that he caufe to come before the 
lord and lady the king and queen from tho 
day of the Holy Trinity in, three weeks 
wherefoever, Qc. 12, 6?r. by whom,. &f^, 
and wljo neither, (^c. to recognize^ t^c^ 
:. becaufe 
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bccauie as well, (£c. The fame day is> 
given to the parties aforefaid, i^c. On 
ivhich day before the lord and lady the 
king and queen at fVeftminfter con)e the 
pities aforefaid by their attornies afore- 
faid; and the Iheriff hath not returned the . 
writ, nor done any thing therein ; there- ^ 

fore as before the Iheriff is commanded, 
that he caufe to come before the lord and. 
lady the king, and queen from the day of 
St* Michael in three weeks whercfoever, 
£s?r. 1 2, fefr/ by whom, i^c. and who nei- 
ther, fcf^. to xecognize, &V. becaufe as 
well, fc?r. The fame day is. given to the. 
parties aforefaid, £s?^* 



Legg againil^ Stephens and others^ 

Glmceftery to wit, Cj^Hctnas Stephens^ efq;, Dcclirttioa. 

Rjohri barkery e% 
and Richard Broke, were fiunmoned ta an-. 
fwer ta NUboias. Legg in a pka, why th^y 
took, the cattle of him the faid Nubolas 
and unjuftly detain^d^ againft furcty i^nd. 
p4^ge& until, &c. And whereon the fame; 
Nichalas by P. Hadges his attorney com- 
plains, that the faid 'ithomaSi Robert and 
Riebard^ on the tenth day of Noniemieriiii 
the 3 ad year of the reign of rfie lord 
Charles the fecond, now king of England,, 
isfe. at the pariih of Old Sodhury in the 
county aforefaid, in a certain place there, 
called the Stub Riding,, took the cattle, to 
wit two oxen^ of him the (aid Nicholas and 
m^jiiilrly detained them, againft furety and 

pledgee 
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pledges until, £?r. whereby the fame ^- 
cholas fiiys that he is prejudiced, and hath 
damage to the value of 20/. And there- , 
fore he produces the fiiit, 6fr, 
Avawn' for a And the faid T. Stephens^ R. Parker and 
diicrci'sforan ]^ ^^^j^g^ by T. Edzvards their attofney 
irr/ccT*^"^ come and defend the force and injury when, ' 
isc. and the faid T. Strphens and R. Parker 
well avow, and the faid Richard, as bailifF 
of the faid T, S. and R, P. well acknow- 
ledges the taking of the cattle aforefaid in 
the faid place where, i^c. and* julHy,* i^c. 
becaufe they fay, that the fame place, 
where the taking of the catHte ^aforefaid is 
fuppofed to be, doth contain, and at the. 
faid time, when the taking of thofe cattle 
is fuppofed. to be, did contain in itfelf 80 
acres of meadow with the appurtenances, 
called Slub Ridings fituate in the parifh of 
f Old Scdhttry, and then and from time im- 

memorial was and yet is parcel of the manor 
and within the manor of Old Sodhury in the 
county aforefaid, and within the juriffliftion 
of the court-lect and view of frankpledge 
within fpecified ; and that long before the 
faid time when, 6ff. to wit, on the loth 
day of March in the 3 2d year of the reign 
of the faid lord the now king, and long 
before, the faid?*. S\ R. P. and one J. Neale 
late of Deane in the county of Bedford^ eftj;' 
Scifin, were jointly feifcd of and in the faid manor' 

of Old Sodbury aforefaid with the appiurte- 
naftces, fituate within the parifh of Old* 
Sodbury aforefaid, in- their demefhe as of 
^e ; and that at the faid time when, Xic. 
the faid N. Legg:^2& and yc^4s occupier of 
die faid clofe called Stub Ridings and that 

the 
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ihe faid T.S. R.P^ and J. N. and all thofe ^ 
whofe cftate the fanie ^. R. and J. have Prefcrii)tio», 
in the fahiie manor with the appurtenances,' 
from time immemoriai have had, and been 
accuftomed to have^ *withiti the manor 
aforefeid, a certain coUrt^of viewof frank^ 
pledge, and all things which to a court 
of view of frankpledge belong, of all the., 
inhabitants and rcfiants within the manor 
aforefaid twice a year, to wit; once within 
a month next after the- fcaft of .E^j^^r, and* 
again within a month next after the feaft: 
of St. Michael the archangel, before their 
fteward of that court for the time being. ;: 

within that manor yearly to be held, as to 
the faid manor with the appurtenances bcr 
longing and appertaining: and the faid Court- Icet. 
TbomaSj Robert and Richard farther fay,- 
that before the faid time when, ^c. to win^ 
at a court of view of frankpledge of the faici 
Thomasy Roterr and Johfty held at Old Scl- 
bury aforefaid within the manor aforefaid,. 
within a month next after the feaft of 
Eaftery to wit, on the 1 9th day of April in 
the 3 ad year of the reign of the faid lord 
the now king of Englandy (ffc. before ^.' 
Edwardsy being then fteward of the faid 2^. 
Stephens y R.Parker and J. Neale, of the 
court of view of frankpledge, by the oath 
of 1 2 free and lawful men within the parifti ' 
aforefaid rofiant and inhabiting, then and 
there to inquire and prefent thofe things 
which to the court-leet and view of frank- 
pledge aforefaid then belonged, then in 
the fame court being charged and fworn, 
then and tjierc in the fame court it wa^ pre- picrcntmcnt. 
fcnted, jimong , other things, that the faid. 
• • Nicholas 
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Nicholas Legg the noi?vi plaintiff*,; then ^nd 
for three months then laii: paft being QCCu-> 
^pier of the faid clofc C9llfd th? <f/Ki^ Rii^nm 
within the jurifdiddofi of th^ii^. courts h^ 
not opened the king's Jughway> beings with- 
in the precinft oS the manor a|brefaid, and; 
within the precin£k of the kec afprefaid^ 
and the jurifdiftion of thcftid- CQyijt. q£ 
inew of frankpledge^ leading fmm the. 
pariih of Tate in the. county aforrfaid cip& 
the faid clofe calkd the Stub- Riding untOi 
and into a certain commpa field called;. 
For ftappiog Hutrmo^d Common within the precinA of the 
a waj. fame manor, and- within the prccin<Sb.of the 
^d lect, and the jyrifdiaioft.ftfl tft^ couftr 
of view of fr^nkpledgjQ^ afQ^aid> which 
before then there within thft jqiitfdiftion of 
the coort-leet aforeiaid he hi^d^.ftopped up^ 
and Ibaitened, aridrthe;fenic\^ fo ftrastcij- . 
ed. and flopped up. then and ibr» the ip^ce. 
©f three months th^n bft pafl? had coptanued 
ftraitcncd and ftopped up, tp the qonimon. 
nufance of the people of th^i Jftid lo^dithe 
king there by> thas way d^fifiAg tjo paft y 
whereupon the fetd M Legg^ thie oQcupLeij 
of the faid clofe caUed t.hQ Stuk. Ri^ingyiof: 
the caufe aforefaid, ^t and bf- t;ht: HiS^i " 
court of view of frankpledge then* aQd ^erp 
Amercement was amerced j which faid amerc^meni bj^ 
affiscred. affccrors then and there in tte fam? coui^t 
of view of frankpledge, to wit, iV, ff^ite 
and T. Adey^ Affeerors. in th^e. fiyjie court,, 
thereto then, charged and fwqrn* thf n and 
there was duly afFei^ed to 40 9.% wd farther; 
in the fame court by the faid th^n fleward 
r^ of the faid court, and the jurors aforefaid^ 

it was ordered, that the faid. N. l^gg^ being 

the 
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the occupier of the clofe aforcfaid, fliould 
\>p^n^ndieav€ open the way aForefaid for Order uiof^ 
the fubjefts of the ^ lord tbe now king there ^^^ "^^y^ 
after to trayel and pafs* before the 23d day 
of May tSten next following, under the pe- 
•nalty of 4/* of lawful mpnty ^f England^ to 
be forfeited lo theloiiiin default thereof: 
-aiid the fanr^ TJSt^pbinSj R. barker and A'* 
^Br(^ farther fay, that the faid N. Legg 2£- 
terwardsi to wit, the fame day, year and 
place laft nnentioned, had notice of the order Notice. 
aforefald, and that he^ feeing as aforefaid the 
oetupi^ of the clofe aforefaid called the 
St^i Riding, did hot open, the fame way < 
for the liege fubjefts of the faid lord the 
-king there to travH 'and pafs at any time 
before the faid ^^^ dsiy of May then next 
^ cnfuing, according to the form of the 

■ order aforefaid, by reafon whereof at an- 
other court of view of frankpledge of the 
faid T. Stephens^ R. Parker and J. Neale^ 
held 2X Old Sudbury aforefaid within the 

■ manbr aforefaid, before the fteward afore- 
faid, within one month next after the feaft 
of St^ MichaeU to wit, on the ajd day of 
OBcber in the jflA year of the reign of 
the faid lord the Icing abovefaid, by the 
oath of twelve Other Aitt, and lawful men,, 
being then in the fame court laft men- 
tioned, lawfully fwora and charged to in- 
quire and prefent in fbrm afoi-efaid, it 

was in the fame ^ court prefented, that the Frcfeatme^t, 

laid TV. i^^^, the r occupier of the clofe ^^^^t it was 
. ^aforefaid ^ called the StubRidingy hod not "^'^P*"«*- 

opened the fame waj^ for the liege fuh- 
. jefts > of the *lojpd the ' now^ king there to 

tfavel and pafs,i aocoi^ding' to ihe form of 

the 
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the laid order laft mentioned in that be* 
half fo as aforefaid then before for that ' 
purpofe made i and that by reafon thereof 
the faid N. Legg, the occupier of the faid 
clofe called the Stul^ Ridings had forfeited 
to the fame 7*. Stephens^ R. Parker and J. 
Neiky the lords of the court afprefaid, 
and of the manor aforefaid with the Ap- 
purtenances being then in form aforefaid 
feifed, the faid fum and penalty of the 
faid 4/. of lawful money of England: And 
the faid T. Stefbens^ Robert Parker and 
Richard farther fay, that afterwards, and 
before the faid time when, &V. to wit, 
23 th day of O Sober in the 3 id year of 
the reign of the faid lord the now king, 
D-ath ofcne the faid John Neile at Old Sodbury afore- 
of the bids, faid in the county aforefaid died, whereby 
not only the faid manor with the appur- 
tenances came to the fame T. Stephens alnd 
R. Parker by right of furvivorlhip, but 
the right of having the faid amercement 
and penalty accrued to them the faid 
Thomas and Robert: and the fame ^. Ste- 
fhensy Robert Parker and Richard farther 
fay, that at the time of the feveral pre- 
fentments and courts aforefaid fo as afore- 
. faid held and made, the way aforefaid was 
ftopped and ftraitened, and fo continued, 
by the faid N. Leggj the occupier of the 
clofe aforefaid, to the common nufance of 
the fubjefts of the faid lord the king j and 
becaufe the faid fum and penalty. of 4/, 
' * above, mentioned at the faid tigme when, 

i^c. was in arrcar and unpaid, altho' it 
was demanded of the faid N. Leggy to wit, 
at Qld Sqdbury aforefaidi the fame ^^ Stephens 
; . : and 
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and /?. Parker in their own right well avow, Avowry for 
and the faid R. Broke, as bailifFof the laid "^n-P")'* 
T. Stephens and R. Parker, and by their '"*'*^" 
command, well acknowledges the taking 
of the cattle aforefaid, then being the cattle 
of the faid N. Legg at the faid time when, 
£5ff. in the faid place where, (^c. for the 
faid penalty of 4/. being in form aforefaid 
due and in arrear, and juftly, t?^. 

And the faid Nicholas fays, that neither . 
the faid Thomas and Robert the taking of 
the cattle aforefaid in the faid place where, 
6ff. for the reafon aforefaid before alledged 
ought to avow juft, nor the faid Richard 
for the fame reafon the fame taking in the 
fame place ought to acknowledge juft, 
becaufe by protefting that there is not Bar, protcft- 
any fuch king's highway as is above flip- ing there wg» 
pofed, for plea the fame Nicholas fays, p° ["^J ^J* 
that the way aforefaid was not ftraitened no/llop it. 
and ftopped by the faid Nicholas in man- 
ner and form as the faid Thomas and Robert 
above by avowing, and the faid Richard 
above by acknowledging, have fuppofed: 
. and this he is ready to verify : wherefore 
for that the faid Thomas SSepbens, Robert 
Parker and Richard Broke, the taking of 
the cattle aforefaid have above confeffed, 
the fame Nicholas prays judgment, and 
his damages by reafon of the taking and 
unjuft detention of thofe (fattle, to be ad- 
judged to him, Gff. 

And the ' faid I'bomas StephenSy Robert Demarrcr* 
Parker and Richard Broke fay, that the plea 
aforefaid by the faid Nicholas above in bar 
to the avowry and cognifance aforefaid 
above pleaded^ and the xnafter in the fac^e 
4 CQn- 
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contained, are not fufficient in law to pre- 
clude them the faid ThomaSy Robert and 
Ricbardy from having their avowry and 
cognifance aforefaid, and that they to that 
plea in manner and form afbrefaid pleaded 

•have no neceffity, nor are by the law of the 
land obliged in any manner to anfwer* 
and this they are ready to verify :. where- 
fore, for want of a fufficient plea in this 

. behalf, the fame "fhvmas, Robert and Ri^ 
cbdrdy as before, pray judgment, and a 

'return of the cattle afbrefaid, together 
with their damages, cofls and expenccs, 
by them about their fuit in this behalf 

•fuftained, according to the form of the 
ftatute in fuch cafe made and proyided> 

'to be adjudged to them, fcfr. And for 
-irhc caufcs. caufes of demurrer in law, the fame Tho- 

' fnasy Robert and Rtcbardy according to the 
*7 Kl« c- S- form of the ttatute in fuch cafe lately made 
4 Ann. C.I 6.^ ^j^ J provided, do fct'down, and to the 

'court here exprcfs the caufes following, 
to wit^ becaufe thematter is traverfed others 

■ wife than it is allcdged in the declaration^ 
whereby the plaintiff is obliged to prove 
what he hath not alledged, and likewife 
becaufe the - matter travcrfed -is not tra* 

^rerfable by the laws of this kingdom of 

' England in the manner in which itristra- 

• vcrfed in the plea. 

Jfoindcr in ' And the hx^ 'Nicholas fays; that the plea 
dcmarrcr. aforefaid by him the faid 'Nicholas' above in 

• bar to the avowry and coghrfance afcn^efaid^ 

• above pleaded, and the matter in the fame 
contairted, are good and ftriHcicntin iaw 

'to preclude the {2i\d Thomns, Robert and 
'Richardy -from having their -avowry and 

cog- 



APPENDIX. 209 

f^Ognifance aforefaid j which faid plea, and 
the matter in the fame contained, the faid 
Ificbolas is ready to verify and prove, as 
the cQurt, Gf^, And becaufe the faid 
^bomasy Robert and Richiird, do not anfwer 
to that plea, nor the fame hitherto in any 
ivife deny, the fame Nicholas as before 
prays judgment, and his damages afore- 
faid by reafon of thi: taking and unjufl: 
detention of the cattle aforefaid, to be ad- 
judged to him, £s?c. But becaufe the court 
of the faid lord the king here are not yet 
advifed to give their judgment of and upon 
the premiffes, day therefore is given to 
the parties aforefaid, before the lord the 
king from the day of St. Michael in three 
weeks whercfoever, 6f^. to hear their judg- 
ment of and uppn the premiffes, becaufe 
the court of the faid lord the king here 
thereof not yet, 6f ^^ 



Ingram and Hale at t;hc fuit of Fletcher. 

M . 7 PF. 3. Roll. 107. 

Stflffordy to wit, ^0/efb Ingram and John Dcclmtioa, 

J //^/^ were fummoned to 
anfwer to James Fletcher in a plea, why 
they took a cow of him the faid James and 
unjuftly detained it, againft furetf and 
pledges, (^c. And whereon the faid James 
hy John Lilly hi^^ attorney complains, that 
the faid Jojefh and John on the 20th day 
of February in the 7 th year of the reign 
of the lord William, the third, now king 
of England, Sf^. at; Shenjlon in the county 
P afore- 
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aforefaid, in a certain place there calkA 
the Laney took the cow aforefaid of him 
the faid James and unjuftly detained ity 
againll furety and pledges, until, fcfc. 
whereby the faid James fays that he is prc- 
judiccdj and hath damage to the value 
of 20/* And therefore he produces the 
fuit, i^c. 
Cognifancc And tl^e faid Jcfepb and John Hale by 
for a diftrcfs q'bomas Calhwe their attorney cotne and 

and as b^^ilifFs o( Rowland Fry th^ iSent. 
well acknowledge the taking of the cow 
aforefaid i^i the faid place in wh;ch, 6fr* 
and juftly, ^sc. becaufe they fay, that the 
fame plac^ in which the taking of the 
cow aforefaid is fuppofed to be contains, 
and at the faid time when the taking of 
the cow aforefaid js fuppofed to be, con- 
tained in itfelf an acre of Und with the^ 
appurtenances in Shenjlon aforefaid ; whicb 
faid town of Shenjion is, and at the faid. 
time when^ £f c. and alfo fron^i time out 
of mind was, within the manor of Shehfton 
v/ith the app\irtenances^ \n the county 
Siififi in fee. aforefaid ; of which faid manor with the 
appurtenances the faid Rowlan4 i^ and at 
the faid titae when, i^c. -and long before 
was^ feifed in his d^naefne as of fee > ai^d 
Piefcription the faid RQwlaniy . and all thofe whpfe 
for a couit- eftate i^ hath in thic famq nj^anor with, the 
appurt(jnance.s, for ttnptf out of mind have 
had, and be^n accuft^i^ed to have, a 
court-leet or view of ffankpledge of the 
fame manor, and wjbat^ver to view of- 
' frankpledge belpngs, ©f ^11 the inhabit- 
ants and refiants of.th^t manor, before 

the 
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iht fteward of the fame court for the time 
•hfeing, every year Within a month next 
after the feaft of St. Michael the Arch- 
angel, at that manpr yearly to be held^ 
as to the fame rp^nor with the appurte- 
napces belonging : and the fame ^ojcj^b Cuflom to 
and John farther fay, that within the manor choofc a con* 
aforef^id there is, and from time out of ^*^^^' 
mind hath been, fuch cuftom, that the 
jtrrofs to inquire and prefent thofe things, 
wliich to that court-leet and view of frank-? 
p^iedge belong, charged and fworn, at the 
cpurtof view of frankpledge of the manor 
aforef^id', held at that manor within a 
tnpnth nc:^t after the feaft of St Michael 
the ^rfejiangel, yearly have chofen, and for 
aD' the time aforefaid have been accuftorri- 
«d t<5 fchoofe, a proper man fi*om the in- 
hablt^ts within the manor aforefaid to be 
conftajblc of the conftablewick of Shen^ 
Jim aforrfaid, to ferve for one year in that Objeaed, 
office f which ftid man- fo elefted hath thatitfhoold 
tafcen upon himfelf, and for all the time ^\^^^l 
abbvefaid bath been ufed jind accuflromed cXiiTg^ 
tQ take trpon himfelf • that office, and hath 
taken amf been accuftomed to take anoath 
for, the d^e execution of that; offlce, under 
^ reafonable penaf ty, fpr. afl the tirqe above- 
ftid, by the jurors aforefaid- at fuch' court- 
Icct and view of frankpledge in that behalf 
k\ : and the fame JoJ^fh and John farther ^ 5^,„yj.[^^ 
fay, th^t the faid Rowland being lord qf held, 
liie majipr aforefaid:^ and of tke fame in 
form aforefaid feifed, at a coun-ket or view 
J^ frankpledge of that manor, held at that 
jMnor within a n^ionth ncj^t after the feaft 
pt St,, Afichad the arghangi^}, to wit, an 
\ V. P 2 the 
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the ninth day of OSiober in the fifth year 

of the reign of the lord William now king 

and the lady Mary late queen of Englandy 

&c* before Henry Frytby gent, then fteward 

to the faid Rowland of that court, the faid 

James Fletcher then and long before being 

an inhabitant within the manor aforefaid at 

Sbenfton aforefaid, and a proper man to be 

conftable of the faid conftablewick of Sben^ 

fion aforefaid, by £. ^borntony T. Grace, 

J. C. J. A. % H. W. M. W. R. N. fr. 

T. S. y. M J. S. J. A. and J. J5. good 

and lawful men, and inhabiting within the 

manor aforefaid, and then apd there in the 

fame court charged and fworn to inquire 

and prefent thofe things which to that 

court-leet ^d view of frankpledge belong- 

Tbe plaintiff ^d, duly and according to the cuftom 

cieaed con- aforefaid was chofen to be conftable of the 

ftable. conftablewick of Sbenfton aforefaid for one 

year then next enfuing to ferve in that of- 

The order of fice ; and thofe jurors then and there in 

the jury. the fame court ordered, that the faid 

for««"/i^ 7^»w fhould take his oath for the due 

execution of his office aforefaid, under 

the penalty of forfeiting 40 j. whereof the 

faid James Fletcber immediately afterwards, 

to wit, the fame day and year there had 

notice : * nevcrthelefs the faid Jame^ hath 

not 

* The chief ju dice held «hi« to i>e naught; for, 
faid he, they ihpul^ only eledl him, and he (hottl4 
liave notice of fucK ftle^iion, and if he did not therte* 
open go to a juftice of peace to be fworh* he iiooM 
be preieated for this default at the next conrt, M)4 
ihouJd be amerced, aj)d the amercement, affl^er^d^ 
The court alfo held it naught for not laying the 
notice more particular^ as that he was prefent in couri^ 

or 
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not taken his oath for the due execution 
of the ofTice of cdnftable aforefaid, nor ' 

hath executed or taken upon himfdf that 
office, but to do it then and often after- 
wards there abfolutely refufed; wherefore 
afterwards and before the faid time when, 
i^c. to wit, at a court-lcet or view of 
frankpledge of the faid manor of the faid 
Rowhndy held at that manor within a 
month next after the feaft of St. Michael 
the archangel, to wit^ on the nth day of 
OUober in the 6th year of the reign of 
the faid lord king iktlliam and the lady 
Maryy late queen of England^ before Henry 
Fryth then fteward to the faid Rowland of. 
that court, by Edward Thornton, J. C. fV. P. . 
^. G. T. G. 7. P. 7. 7. E. H. r. S. 7. M. 
W. M. G. H. 7. S. the younger, and 7. A. 
good /and lawful men then inhabiting 
within the manor aforefaid, then and there 
in the fame court fworn and charged to 
inquire and prefent xhofe things which to 
that court-leet or view of frankpledge 
belonged^ it was prefented, that the faid 
James Fletcher y becaufe he was duly ele<5t- 
cd to be conftablg of the conftablewick of 
Sbenftoh aforefaid at the lad leet held for 
the manor aforefaid, and under the pe- 
nalty of 40 x. on him fet, was ordered to 
takt upon himfelf that office, and execute 
it, and take his oath in form aforefaid for 

or thai ht had notice given that he was elected coo* 
liable, and xequiied to cake an oath before a juftic* 
of peace. A fecond prefentment pr^ut ptr record^ 
(5^c. The fine not paid. Noteti it is faid in a cafe in 
M^cre, that the bailifFi ihould have had a warrant from 
tlvc ftewacd todiftrain. 

P 3 Ihe 
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the due execution of that office ; which, 
or any part whereof, he had not done^ 
wherefore he had forfeited to the lord of 
the manor aforefaid the faid 40 j. of the 
penalty aforefaid, then to be paid to the 
lord of the manor aforefaid, as by the 
irccord thereof in the cuftody of the faid 
fteward of the court of the manor of hrm 
the faid Rowland at that .manor remaining 
more fully appears : and becaufe the faid 
40 i. for that penalty to the fame Rowland^ 
fo as aforefaid being lord of the manot 
Aforefaid, at the faid time when, l^c. were 
in arrear and unpaid, the fame Jojepb and 
John llaUy as bailiffs of him the faid Rsw* 
landy well acknowledge the taking of the 
cow aforefaid in the faid place in<which> 
i^c. andjuftly, iSc. for the fame 405. for 
the penalty or amercement aforefaid to 
the laid Rowland fo b^ing in arrear and 
unpaid, and within the raancw afor€&id> 

Demurrer. And the faid James fays, that by any 
jhing by the faid Jojepb and John abcvt^ 
in the cognifance aforefaid by pleaidittg 
^Hedged, the {arm Jo/opb and JoiM the 
taking of the cow afwefaid in the faid 
place in which, feV. ought »6t to acknow- 
^ ledge jufl, becaufe he fa)rs, that the plea 
aforefaid by them the. faid Jofeph ^nd J6bn 
yjx m^^nner and form aforefaid abdvt plead- 
ed, and the matter in the fame contained, 
arc not fufficieht in law to aekhowledge 
fhe taking of the cow aforefaid in the faid 
place in which, i^c. juft,' and that he to 
that cognifance in manner and form afore^ 
faid made and pleaded hath no -neceflicy, 
-?-| . ^ nor 
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nof/ is by the law of the land obliged, 
to anfwcr : and this he is ready to verify : 
wherefore for want of a fufficient plea 
in this behalf the fame James prays judg- 
ment, and his damages by re.albn of 
the taking' and unjuft detention of the 
cow aforefaid, to be adjudged to him, 

AncJ the faid Jojefh and Jx)hn fay, that Joinder in 
the plea aforefaid by them the faid Jojefh <i«»o'f^«'* 
and John in manner and form aforefaid 
above pleaded, and the matter in the fame 
contained, are good and fufficient in law 
for them the faid Jqfeph aftd John to ac- . ^ 

knowledge the taking of the cow afore- 
faid in the faid place in which, i^c. juft ; 
which faid plea, and the matter in the' 
feme contained, they the faid Jojeph and 
John are ready to verify and prove, as the 
court, fefr. An^ becaufe the faid James 
hath not pleaded or anfwered to that cog- 
nifence, nor hitherto any way denied it, 
the fame Jojepb and John pray judgment, 
and a return of the cow afbrefaid, toge- 
ther with their damages, trolls and charges, 
according to. the form of the ftatute in 
fuch cafe made and provided, to be ad- 
judged to them, ^c. But becaufe the 
court of the faid lord the king now here 
arc not yet advifed to give their judgment 
of and upon the premiffcs, day therefore ' 
is given to the* parties aforefaid before the 
'lord the king until wherefoevcr, 

C^c. o hear their jucJgment of and upon 
thofe premifles, becaufe the court of the 
faid lord the king now here thereof not 
vet, ^c / 

• - • P4 ,Syhs 
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Syla> Titusy Efq; againft Parkins^ Knt. 

Dediratioa. Hertford^ to viit. Tl/Hiliam Parkins, late of 

Bujhey in the county 
aforefaid, Knt, was fummoncd to anfwcr 
to Sylas Titusj Efqj in a pica, why he took 
the cattle of him the fzid^Sylas and un- 
juftly detained them, againft furety and 
pledges, &c. « And whereon the fame Sylas 
by John fVarburton his attorney complains, 
that the faid William on the 1 8 th day of 
May in the firft year of the reign of the 
lord James the fecond, now king of Eng- 
landy foV. at Bufbeyy in a certaih place there 
caUed Marryhill Ground, the catde of him 
S Lev. tt^. the faid Sylas, to wit, 2/^ wether flieej), 12 
ewe Ihcep and 8 lambs, took and un juftly 
detained them, againft furety and pledges 
until, i£c. . whereby the fame Sylas fays 
t^at he is prejudiced, and hath damage to 
the value of 10/. And therefore he pro^- 
duces the fuit, 6fr, 
Avowry and And the ffiid William by Randal Baldwin 
■cognifancc ^jj attotney comes and defends the force 
ftifanr^'' and injury when, i£c. and the fame /^£/- 
liam in his own proper right well avows, 
and as bailiff to Algernon Earl of Effex, 
well acknowledges the taking of the cattle 
aforefaid in the faid place in which, ^c. 
and juftly, fcfr, becaufe he fays, that the 
fame place, in which the .taking of the 
cattle aforefaid is fuppofed to be, contains, 
and at the faid time, when the taking of 
the cattle aforefaid is fuppofed to be, did 
' contain in itfcjf two acres of pafture with 
the appurtenances in Bujhey aforefaid.; 

which 
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which faid two acres of pafturc with the 
appurtenances are^ and at the faid time 
when, Ufc. wercy the foil arid freehold of 
them the faid fVJlliain and Algernon earl of 
Effix ; and bec^ufe the cattle aforefaid at 
the faid time when, ^c. were in the faid 
two acres of pafture eating up the graft 
in the fame then growing, and doing da- 
mage there, the fame William in his own 
proper right well avows, and as bailiff to 
the faid Aig^^on earl of EJfeXy well acknow- 
ledges the taking of the cattle aforefaid in 
the faid place in which, &?r. and juftly, fisrV. 
fo doing damage there, &?r. 

And the faid Sylas fays, that the faid Car, that the 
frUUam, for the reafon before, alledged, focus jn ^up ia 
the taking of the cattle aforefaid in the ^gfJ^^J'^^,^^ 
faid place in which, fcfr. ought not in his manor of ^ 
own proper right to avow, and as bailiff Bujhey, V<. 
of the faid earl to acknowledge juft, be- 
caufe he fays, that the faid two acres of 
pafture in which, 6?r. are, and at the faid 
time when, (^c. and alfo from time im- 
memorial were, parcel of the manor of 
Bujhey and cuftomary land of the fajne 
manor, and demifed and demifable by 
copy of court-roll of that manor, by 
the lord or lords of the fame manor, or 
by their^ fteward of the court of that 
manor for the time being, to any perfon 
or perfons willing to take them in fee- 
fimple, or otherwifc, at the will of the 
lord or lords, according to the cuftom 
of the manor aforefaid : and the fame That the da- 
Sylas farther fays, . that, the faid earl and fendant be- 
William before the faid time when, fcf^. '«*« ^^^^ ^^ 
p wit, on the *ift day of 4>^/7 ir> the ^*;^^„^^;7;^ 
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the plaintiff firft year of the reign of the faid lord 

" 1^* "w ^^^ ^^^ ^^^S abovcfaid, 'wer€ lawfully 
cordiBg, t5c. j^^j^ ^f ^^^ manor aforcfaid i and the 

faid carl and fVilliamy being then lords of 
the manor aforcfaid, (she fame earl and 
H^illiam ^ zhcT^zvds and before the faid 
time when, f^c. to wit, on the fame lift 
day of jfpriJ in the firft year abovefaid, 
at a court of them the faid earl aftd Wil^^ 
liamj of their manor aforefeid, then h^lct 
for that manor within the manor at Bujhey 
' aforcfaid in the county of Hertford^ by 
one Thomas Smithy Gent, then their fteward 
of the court of their manor aforcfaid, by 
copy of court-roll of that manor granted 
the faid two acres of paftt^rc with the ap-^ 
purtenances in which, iSc. ^mong othner 
things, to the faid Sylas ; to have and to 
hold to the fame Sylas^ his heirs and af- 
figns for ever, at the will of the lords, 
according to th€ ciiftom of the manor 
aforcfaid; and the fame Sylas^ according 
to the cuftom of the manor aforefaki, then 
and there was admitted tenant thereof: 
by virtue of which faid grant and ad- 
mifTion, the fame Sylas before the faid 
time when, JSc. into the faid two acres 
of pa'fture with tfhe appurtenances in whidij 
&f^. among other thi!>gs, entred, and wa& 
and yet is thereof feifed in his demefne as 
, of fee, at the will of the lords, -accord* 
ing to the cuftom of the manor aforejfaid j 
And he being ajjd he* the faM Syla^ being fo thereof feifeds 
lulS'"' ^^^ fame <?>'/^j before the faid ttme when, 
* * &?f. put his -cattle aforcfaid- into the faid 
two acres-' of paft'ure in- wbich, &?r. to 
... jfeed'on the grafs. t^iefe then-growing, and 

% thofe 
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thofe cattle were in the faid two .^cres of 
pafture in which, fcf r. feeding on the grafs and the de- 
there then growing, until the faid fyilliam fcndant dif. 
Parkins on the faid 1 8 th day- of May m ''a*'^^^ ^^««* 
the firft year abovefaid, at Bufiey aforefaid, 
in the faid two acres of pafture, called 
Marryhill Grounds^ in which, &fr. took the 
fime cattle of the faid Sylas and unjuftly 
detained them, againft furety and pledges, 
until, ^c. a$ the fame Sylas above againft 
him complains :- and this he is ready to 
Verify : wherefore for that the faid Wiiliam 
Parkins the taking of the cattle aforefaid 
hath above confeffed, the fame Sylas prays 
judgment, and his damages by reafon of 
the taking and iinjuft detention of thofe 
-cattle, to be a^udged to him, fcfr. 

And the hiaW. fays, that well and true R«P^- ^^f^ 
It is, that the faid two acres of pafture !^!j*r^J* 
With the appurtenances m which, tsfr. atre, nianorof A 
and at the feid time when, &c. and alfo 
from time immemorial were, parcel of 
th^ faid manor of Bu/hey^ and cuftomary 
lands of the fame manor, and dcfmifed 
iand demifable by copy of court-roll of 
that manor, by the lord or lords of the 
farfie manor, or by their fteward bf the 
court of that manor for the time being, * 
to any perfon or perfons willing to take 
them in fee-fimplc, or otherwile, at the 
will of the lord or lords, according to 
the cuftom of the manor aforeftid ; and 
that the faid earl and /F. before the faid 
time when, tSc. to wit, the faid 21ft day 
bf Jpril in the firft year of the reign of the 
faid lord the now king abovefaid, were 

lawE* 
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lawfully lords of the manor aforefaid ; and 
that the faid earl and H^. then being 
lords of the manor aforefaid, the fame 
earl and tV. afterwards and before the faid 
time when, i^c. to wit, on the laid 21ft 
day of April in the firft year abovefaid, at 
Bujhey aforefaid in the county of Hertford 
aforefaid, by the faid T. Smith, then their 
fteward of the court of their manor afore- 
Grtnt by f^^j^j^ by ^^py gf court-roll of that manor 
*^^^* granted the faid two acres of pafturc with 

the appurtenances in which, fcf^. among 
other things, to the fame tsylas j to have 
and to hold to the fame Sylas, his heirs 
and afllgns for ever, at the will of the' 
lords, according to the cuftom of. the 
manor aforefaid i and that the faid Sylas, 
according to the cuftom of the manor 
aforefaid, was then and there admitted 
tenant thereof J and that by virtue of the 
grant and admifllon aforefaid, he the faid 
Sylas before the faid time when, 6f r. into 
the faid two acres of pafture with the ap- 
purtenances among other things entred, 
and was thereof feifcd in his demefne as 
of fee at the will of the lords, accord- 
ing to the cuftom of the manor aforefaid, 
as the faid Sylas ajbove by pleading hath 
alledged : but the faid /F, Parkins farther 
fays, that " the faid two acres of pafture 
' with the appurtenances in which, (^c. to- 

gether with the other lands and tene- 
mcnts in the fame copy mentioned, and 
by the fame copy to the faid Sylas and his 
heirs granted, and to which the faid Sylas 
was as aforefaid admitted, at the faid Hme 
gf the admiffion of the faid Sylas to the 

fame, 
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Tame, were and yet are of the cjear yearly T^e yearly 
value of a8 /. and that the faid earl and ^*^^*^* 
W. by the faid T. Smith in the faid full 
court of the manor aforefaid, held within 
that manor on the faid 21ft day of Jpril 
in the firft year of the reign of the faid ^ 
lord the now king abovefaid, he th«^ faid 
?". Smithy being then fteward as aforefaid 
of the faid. earl and H^. then lords of the 
manor aforefaid, of the faid court of their 
manor aforefaid, after the faid adnirltion of 
the faid S. Titus to the faid two acres in 
which, ^c. and the faid other lands and 
tenements by the copy aforefaid made to 
the faid Sylas granted, then and there did 
affefs and appoint the fum of 35 /. for the The fine 
fine for the faid grant to the faid 5y to of 
the faid two acres of pafture with the ap- 
purtenances in which, fsf^. and the other 
lands and tenements aforefaid, by the copy 
aforefaid in- form aforefaid granted, to be 
paid by him the faid Sylas to the faid earl 
and JV. being as aforefaid lords of the 
manor aforefaid, on the firft day of May 
then next enfuing at the porch of the 
parifh church of Bujhey aforefaid in the faid 
covLViiy of Hertford I and that the faid <?y to 
then and there, to wit, at the manor afore- 
faid, of all and fingular the premifTes had 
notice ; and the faid Jf^. farther fayS) that 
the fine aforefaid for the lands and tene« 
'ments by the copy aforefaid in manner and 
form aforefaid granted to the faid Sylas 
was a reasonable fine; and thftt the faid 
S. Tifusy although he had notice from the 
ikid loxxis of the manor ^orefaid, at tha 
cotkrt afimfaid hc}d as aforefaid at th« 

manor 
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iftant^ aforefaid^ oo the faid aift day rf 

j4prii aforcfaidj of the premiflfcs aforcfaid^ 

did W>t pay to the ^d earl and ff^. lords 

of th^ manor aforcfaid, or either of them, 

tl^ faid fuix) of 55i, for the. fine aforrfaid 

in forni af4^r9faid afieflcdi on the faid firft 

day of M^ then new enfuing the adimf* 

fioft o^ him tic firid «^/<ii at the fjkid porch 

of the pwri(h dturch of Bujkey aforcfeid, 

prif feitore for \;^m the ftiw J J /• to thc fawi etrl and fF^ 

Non pay. |j|^ ^j^^j |j^^yg afciblvteiy deaitd and r(s 

Dcniiiltopay^^^^» svi<i yet doth ref^^fe, to pay; where- 

an uncertain ^Y ^^ &P^ *^» ^* hath forfeited », the faid 

£ne is no earl and ^« being as afbrefaid the loirds of 

forfeitare. xht HfianQr aforfiftid, whereof, (^c. aU his 

crEot^d cuftg^mary right, eftatc, .title and intcreft 

There ought *^^^^f*^^> of mud b' the faid tMKi atrca of 

lobeade- pafture With the appurtenances in which^ 

nand. fef^. and the ftid other lands and tenmncttts 

c^'v^^r^' in theg^ant afoccfaid fpccified ; after which 

ro.jac.6t7. j^^^ ^^feiture in form; afoBfefaid. made, a»5^ 

bfefore the fa«d time when, figfc.. the faid 

carl 2^ HK^ heJng. as afcref^'kfds of the 

^nanor afpref^d, into rfw (kid two acres of 

paftu?§ m%k the app]«jirtcnaaa^« in which, 

|s?^* ^ter^d, andwerei aad yet arc. thereof 

i^d in tWir di^mdne aa of fee i and bc-^ 

ci^ft tte eftttle nforc&id ^ftcr the entry 

iforc^aid, i« wit» as tiie faid timt^ whm* 

i^i?. weifft ia tto i^id two acrea cf paftaio 

wiijli thf, ai^wtffcrwireaja Ydlkhi. ^a. c$t^ 

hs:n9 ^ gmf4 yd -^ fwtrthisn gtkxsrii^> 

4tnd d«kg f^ttmdge ; thorri^^ tlbl. &fiie: H^. n 

feli^rfin 1^ cdraprofper ngh^^itt aarons^ 

vki M b»itii? Ml the faul iiido«cii admow- 

I^M titfi fiikiag of ibo cMild«fue&id( m 

tbft f^ j}k«ei b Mrbi(^.:&ta»::Mdr.jiilUr» 
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^c. fo doing dangi^e there : and this he is 

ready ta verify : . 'wWefore as before he 

prays judgment, aiad a return of the c?.t- 

tic aforefaid, together with hi^ damage 

cofts and cxpences by him about his fuit 

in this behalf fuftaio^d, according tp. the ^ 

form of the ftatute ip^fuch cafe thereof jiH. 8. c. 19. 

lately mac^e aad p4:ovided,^ tq be adjudged 

tohina, (^c. . ; • .. .... 

And the faid &ylas by pro^fting that the Prot'eftJngthe 
fum afprefaid, pf 35 I, foy thelai^aforefaid \^^X\r'^^' 
for tiie faid laadis »nd trnerpeut^ l>y. t*i« p'lcad/i cu- 
copy aforefaiwi to thfe. {aid Sylas . m manner ikc^ to pay a 
and forip aforeiaid graijited was i^ov a rea-' year's value 
foxjab^eiine, as the faid ^.. aT>Qve by plead- ^"^y* 
ii;^ hath aUedged^^.i^ plea; the fame Sylas, 
fays, that within th^ n^anor aforefaid there 
is, and from time immemorial hath been, 
fuch cuftom ufed and approved within that 
mafiQr for all the tiaic aforefaid, to wit; 
thaf every perfqn or p;rlbivs who ihali b€{ 
admitted tenant or .tenaqts to any cuftoftiary ' 

lands or tenements q( tljat manor by copy 
of court-j-oU of thfit mappTj hath and.havg 
been and ought to pay to. the lord or Iprdai 
of the fame majior itpy the time being, for 
a fine for his or thcic s^fenilTion to fuch 
cuftomary lands or t^nc^TjefitSj, fo mtjch. 
m<¥iey as ,thofe la^^ds Qr wnements w^r^ 
worth by the y^ar at th^ \\mt q( fuch ft.d- 
miflion, and.4io mpre: and th$ faid *S>/^/ TheJandi 
lA f;nft fays^ that the faid.tw^.^r^S of paf- worth but 
ture with th^ appwrten* rvqef ifi whichi i5?c. 2^1'firfnfi^ 
^Qg^ther with the ^o«her la«?dj» aod. tenements ftrcd^o^ay' 
in the fame copy meni^ia^pdi ^nd by the 
fiin>e copy to ^Ujr^faid Sylais apd h}^ hieirj 

^ gran^^d. 
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granted, and to which the faid Sylas was' dS 
aforcfaid adnnitted, at- the time of the ad- 
mtflian of the faid Sylas to the fame were 
worth, and yet are worth, by the year 28 /. 
and no more : and the fame Sylas farther 
fays, that at the time of his admifllon to the 
tenements aforefaid with the appurtenancqs, 
to wit, at the faid court of the manor, held 
within that manor on the faid 21 ft day of 
Jpril in the firft year abbvefaid, he was 
ready and offered to pay to the faid ^. 
then one of the lords of that manor, being 
then and therie prefent in his proper perfon, 
fo much money as the faid cuftomary tene- 
ments with the appurtenances were worth 
by the year at the time of the admiffion of 
him the faid Sylas to the fame,- to wit, 
1% L of lawful money of England i which 
faid 28 /. the faid IV. then and there abfo- 
lutely refufed to receive or accept of the 
fanie Sylas : and this he is ready to verify : 
wherefore as before he prays judgment, 
and his damages by reafon of the taking 
and unjuft detention of the cattle aforefaid, 
to be adjudged to him, 6fr. 
Demarrer. And the faid IF. fays, that the plea of 

the faid Sylas above in rejoining pleaded, 
and the matter in the fame contained,, arc 
not fufHcient in law to preclude him the 
faid PF, from having his avowry and cog- 
nifance aforefaid, and that he to that plea 
in manner and form aforefaid pleaded hath 
no necefTity, nor is by the law of the land 
obliged, to anfwer : and this he is ready to 
verify : wherefore for want of a fufficient 
plea in this behalf, the fame fF. as before 
prays judgment, and a return of the cattle 
4 afore- 
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as 2. aforefaid, together with his darfla^s, cofts 

^. and expences by him about his fuit in this 

jf^. behalf fuftained, according to the form of 

2j/ the ftatute in fuch cafe thereof lately made 

^ff and provided, to be adjudged to him, 6?r« 

^ And for caufc of demurrer in Jaw to that plea. The caofe. 

j^ • the fame fT. according to the form of the 

,jj ftatute in fuch ca^e thereof lately made and 27-^1. c. j. 

of. provided, fets down, and to the court here 4 A. c 16. 

jj ' expreiTes this caufe following, to wit, that 

p; i the Value of the land remains in eftimation, 

J - and the cuftom aforefaid by the faid Sylas ' 

f ; above in pleading pretended and alledged 

is incertain, ihfuificient and void in l5w. 
, And the faid Sylas, for that he hath above joinaer in 

alledged fufficient matter in law in his demurrer, 
plea aforefaid above in rejoining pleaded to 
preclude the faid ff^. from having his avow.-^ 
ry and cognifance aforefaid, which he is 
ready to verify, which faid matter the faid 
fV. doth not deny, nor thereto in any wife 
anfwcr, but altogether refufes to admit that 
averment, as before prays judgment, and 
his damages by rea(bn of the taking and 
unjuft detention of the cattle aforefaid, to ' 

be adjudged to him, &fc. And becaufe 
the jjuftices here will advife themfelvei of 
and upon the premiffes before they^ give 
judgment thereon, day therefore is given to 
the parties aforefaid here until on the OtS:ave 
of St. Hillary to hear their judgment there- 
QfH becaufe the fame juftices here thereof 
oot yet, &c. On which aay here comes aa 
f well the faid Sylas as the faid ff^. by their 

attornies aforemdi and hereupon the pre- judgment for 
xnifles being feen, and by the ju,fl:ices here the pltijitifi 
more fully undcrilood^ it feem^ to the faid 
(^^ juftices . 
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juftices here, that the fs^d pica of the faid 
Sylas above in ^joining pleaded, and the 
matter in the fame contained, is fufficientf 
in law to preclude him the faid ff^. front 
haying his avowry and cognifance aforefaid, 
as the faid Sylas hath above allcdged; 
wherefore the faid Sylas ought to recover 
his damages againft the faid fF. by reafon 
of the taking and unjuft detention of the 
cattle aforefaid : but becaufe it is unknown 
Inquiry what damages the faid Sylas hath fuftained 
awarded. by reafon of the taking and unjuft deten- 
tion of the cittlc afprcfaid, the (herifF is 
commanded, that by the oath of good and 
' lawful men of the county aforefaid he di- 

ligently inquire what damages the faid Sylas 
hath fuftained, as well by reafon of the 
taking and unjuft detention of thofe cattle, 
as for his cofts and charges by him about 
his fuit in this behalf fuftained ; and the 
inquifition which he (hall thereof make, he 
certify here from the day of Eajier. in 15 
days, under the feal, fif<:. and the feals, fefr. 
On which day here comes the tzidi Sylas by 
his attorney aforefaid ; and the fhcriff, to 
wit, Jofeph Edmunds^ efq; hath now returned 
here a certain inquifition taken before him 
at Stevenagt in the county aforefaid on the 
15 th day of April laft paft, by the oath 
nf 12, iSc. whereby it is found that the 
faid Sylas hath fuftained darrtage by reafon 
of the taking and unjuft detention of the 
cattle aforefaid, befides his cofts and charges 
by him about his fuit in this behalf expend- 
. ed,:to 4^, and for thofe cofts and charges 
aig»ed 3 May to 6 d. Therefore - it is confidered, that 
2 J3c, 2. ^^ f^^j gyi^^ do, recover againft the faid 

. ' Ij/illiam 
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l^illiam his damages aforefaid to loi/. by 
the inquifition aforefaid in form aforefaid 
found, and alfo 9/. 5J. 2^. to the fame ■ 
Sylasy at his requeft, for his cofts and 
charges kforefaid, by the court here of in- 
cpeafc adjudged j which faid damages in 
the whole amount to 9 /. 6 j. And the faid 
ff^illiam in mercy, 6fr. '^' ■ ' . 

This judgment was affirmed on a writ of 
error. 



AN D the faid C. by R. 5. his attorney, Ao avowry 
comes and defends the force and in- ^^r dimagc- 
jury when, (^o. and well avows the taking ?f/*"f *" t^^ 
of the faid cattle in the faid place where, f,^^^j"* * 
fffr. to be juft, becaufe h<? faith, that the^ 
faid place doth, aad at the faid time when, 
6?f. did contain in itfcif ten acres of land 
with the appurtenances ; which ten acres of 
land with the appurtenances are, and at the 
time of taking tne cattle aforefaid were the 
foil and freehold of the faid C and becaufe 
the cattle aforefaid, at the Taid time when, 
&ff. were in the faid place,' where feeding 
upon the grafs there growing, and doing 
damage there, the faid C. well avows the 
taking of the cattle aforefaid, in the faid 
place where, 6f f . and juftly, &ff . ^r the 
damage there fo done as aforefaid. 

And the faid (plaintiff) faith. That the 
faid C. ought not to avow thfe taking of 
the cattle aforefaid in the faid place where, 
t^c. to be juft, becaufe he faith. That the. 
faid ten acres with the appurtenances are, 
and. at. tht faid time whin, &ff. were the 
fell and freehold .of the faid {plaintiff) an4 



^ 
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,n6t ' the foil and freehold of the faid C as 
the faid C. hath above alledgcd ; and this 
he prays may be inquired of by the country » 

pi. Gen. 574» and the faid C. does likewife the fame. 

575* 

Pippin and another at the fuit of Maynard. 

Trin. 12 W, 3. inC. B. 

Declaration in replevin for the taking of -the 
plaintiff's cattle. 

The defen. it N D the faid Edward and Sarah by 
^T\n^'t a ^ ^- ^" *^*^ attorney come and dc- 
ftrangcrl liid ^^^^ ^^ (oYcc and injury when, t^c. and 
fo/a retam fay, that at the time when the taking of 
,in*kecogoi- the Cattle aforefaid is fuppofcd to be, the 

f?"^^ *' ^*' J property of thofe cattle was in one Stephen 
liffs to if, and Vr ^ t • i- • • 1 • /• n 

B. for da- Hewexy who is now furviving and m full 

ittage-feafant life, to wit, at H. aforefaid in the county 
in their free- aforefaid ; without that, that the property 
kold» ^ the cattle aforefaid at the time of the 

taking of them was in the faid Jenatban 
Maynardy as he by his writ and declaration 
aforefaid above fuppofes : and this they are 
ready to verify : wherefore they pray judg- 
ment of the writ and declaration aforefaid, 
and a return of the cattle aforefaid, to be 
adjudged to them, 6?f. and to have a re- 
turn of the cattle aforefaid, the fame J&/- 
ward and Sarab^ as bailiffs of A. B. and 
C. B. well acknowledge the tiking of the 
cattle aforefaid in the faid place where> 
f?^f. called Hebromy aftd jufUy, &ff. becaufe 
fhey fay, that the feme place called Heirom 
contains, and at the faid time when the 

taking 



taking of flie cattle aforefaid is fuppofed 
. to be, did contain in itfelf 40 acres of 
ipafturc with the appurtenances in Kingfthorfe 

• in the countyaforef^d j which iaid 40 acrfcs 
of pafture with the appurtenances are and 

• at the £aid time when, 6?r. were the foil 
and freehold of the faid yf, B* ftud C. B* 
And becaufc the cattle aforefaid at the faid 
time when, &c. were in the faid place 

, xalled Hebrom aforefaid, eating up the grafs 
there then growing, . and doing damage 
there, the fame Edw^d and Sarah, as bai- 

'Jiffs of the hidiA.£. and C. B. well ac- 
knowledge the taking of the cattle aforefaid 
in the faid place where, iic. and juftly, 
fc?r. ft) doing damage there : wherefore they 
pray judgment, and a return of the cattle 
aforefaid, to be adjudged fo them, ^c. 

And the faid Jo. Maynard fays, that his Repl' and if- 
writ and declaration aforefaid ought not to ^"^ *^" *^® 
be qualhed, becaufe he fays, that the pro- P'^^P*''^; 

• perty of the cattle . aforefaid at the faid 
time of the taking of them was in the faid 

' ymatban Maynard in manner and form as 
he by his writ and declaration aforefaid 

. hath above thereof alledged, to wit, at 
i^hrom aforefaid in the county aforefaid : 

. and this he prays may be inquired of by 
the. country: and the faid Edward and 
• Sarcdif Jikewife : therefore the Iheriff is com- 
manded that he caufe to cocac, ^f . 

AN D the faid R. by R. B. his morn^. Where tlic 
comes and defends, the force and in- <*^«o^*"^ 
jury when, ^c. and as to the taking often l^ay\^^^ 
facks of flour, part of the goods ai^d chat- part, and mn 
tels aforefaid, he the faid R. fai^h/that the tf<^> ai 10 ih*. 
Q^ 3 property ^<^i^»*-^ 
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.property of thofc goods and chattels at the 
faid time "when, i^c. were in tKc faid R. 
and not in the faid 9". as it is above fuppofed 
by the wtit afordfaid ; and this he is ready 
to verify ; whereupon,- as to the taking and 
detaining of thofe goods and chattels, the 
faid R. prays judgment of the writ afore- 

. iaid, and that it may be quaihed, fc?r. And 
as t;o the taking of the refidue of the goods 
and chattels aforefaid> he the faid iS: pleads^ 
that he did not take thofe goods and dhat* 
tels, the faid refidue> as the faid "J*, doth 
above complain againft him ; and thereof 

. he puts himfelf u^n the country $ and the 
faid T. does likewife the fame. 

And the faid ST. as to the ^ faid plea of 
the faid R. above pleacted to quafli the writ 
aforefaid, faith, that his faid writ oxight 

' not to be quaihed by reafon of any thing 
above alledged, becaufe he faith, that the 
property of the goods and chattels afore- 
faid above fpecificd in the faid plea, at the 
time of taking thofe goods and chattels, 
was in the faid ?*• as he doth above fuppofc 

. by his writ aforefaid; and this he prays 

: may be inquired of by the country.; and 

. the faid R. docs likewife the fame : there- 
fore as well to try that iffue, as the faid 
other iflue , above joined, the fherifF is 
Pl,Gcn.6ot»xommanded, that he caufe to come here 
twelve, 6fc. 

Note; Upon pleading non cepit on a claim 
of property y ibe defendant fhall have his 
jl&ods again. Salk. 381. 



AND 



A F P £ H D i X. fiji 

AND the faid fF. by /£ 5.'his attorney Cognlfapce 
comes and defends the iforce and in- *• ^*»^»ff ^^^ 
lory when, &?r. and as bailiff- of M. G. ^7»ge. 

. well acknowledges the takinj^ of the cat- 
tle aforefaid in the, faid place where, 6?r. 
and juftly, fcf^l becaufe he fays, that the 
ikme place, in which the- taking of thofe • 
cattle -is fuppofcd to be, contains, and at 
the faid time when the taking of thofe 
cattle is fuppofcd to be, did contain in 
itfelf 40 acre* of lan4 with the appur- 
tenances in L. aforefaid^ and tHat long be- 
fore the faid tincie when, &£. .the faid F. 
was feifed of the faid 40 acres of land 

' with the app-urtenances, whereof the place 
where, (f^c. is pared, in his demefne as 
of fee, and the faid 4Q acres of land held 
of the faid M. as of his manor of B. in the 
county of S. aforefaid, by fealty, fuit of 
court, and the rep t of laj- 6 d. every 
year, at the feaft of St. Micbad ^yczvly to 
be paid J of which fervices tne faid M. 
wa3 feifed by, the hands by the faid F. as 
by the hands of his very tenant, to wit, of 
the fealty and fuit of court, and gf the 
rent aforefaid in his demefne as of &e $ 
and becaufe 57. 12^. 6 i/. of the rent afore- 
faid, for nine years ended at the feaft of 
St. Michael in the a6th year of the reign 
of the faid lord the now king, to the fame 
M^ at the faid time when, &f. were in 
arrear and not paid, the fame fF. as bailifF 
of the faid M. well acknowledges the tak- . 
ing of the cattle ^grefaid in the faid placa- 
where, (^c. and juftly, (^c. for the fartie 
five pounds twelve ib'illings and fix pence 
0^4 ib 
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fa in form aforcfaid being in arrcar, as in 
parcel of the faid land of the faid M. in 
form aforefaid held, and within the fee, 
6?r. And this he is ready to verify.; 
wherefore he prays judgment, and a re- 
turn of the cattle aforefaid, to be adjudge4 
to him, f^c. 

Bar, thai U And the faid F. fays, that the faid M. 

wasnotfeifcd,^^5 not feifed of the fervices aforefaid By 
the hands, of him the laid F. as by the 
hands of his very tenant, as the faid J^. 
hath above allcdgcd : and this he is ready 
to verify : wherefore for that the faid /SK 
the taking of the cattle aforefaid in the' 
faid place where, &?r* hath above acknow- 
ledged, the fame F. prays judgment, and 
his damages by reafbn of the taking and 
unjuft detention of theeattle aforefaid,' to 
be adjudged to him, &c. 

Iffuc thereon. And the hid fFilliaTH (as before) ftys, 
that the faid M. was fdifed of the fervicfes 
aforefaid by the hands of the faid F. as by 
the hands of very tenant, as he hath above 
alledged : and of this he puts himfelf upon 
the country : and the faid F. likev/ife, 6f r . 
Therefore the (herifF is commanded, that 
he caufe to come here from the day bf 
the Holy Trinity in three weeks 12, Gfr. 
by whom, i^c. and who neither, £^f. to 
recognize, 6?r. becaufe as well, 6rr. 

Liddiard and Crefwicke. 

Avowry fcr* A ^ ^^ the faid Francis hj Jjtdrew Ittfiys 

dam^gft-fca- £ij^ his attorney comes and defends the 

frrJhuW. ' ^^^^^ -and injury when, &r>. and -well 

* • • -• avows 



A1?P EN jD'l X. ^33 

avows th€ taking of the cattle ^forcfaid in 
the did place in which, f^c. and juftly, 
i^c. becaufe he fays, that the fame plice 
in which, i^e. is known, and at the faid 
time when, (^(. and long before wis 
known, as well by the name of Hanndm\s 
Common i as by ;he name of Hannam's Htath^ 
and contains, and at the faid time when, 
&fr. contained in itfelf $o acres of pafturo. 
with the appurtenances in the faid parifli 
of Bitton in the faid county of Glou€$Jier, 
which faid 50 acres of pafture with the 
appurtenances ^e, and at the faid time 
when, tf<^. were the foil and freehold of 
him the faid l^raficis j and beoaufe the cat- 
tle aforefaid at the faid time when, ^c. 
were in the faid place in which, 6?r. eating / 

up the grafs there then grov^ing, and do- 
ing damage there, the fame Francis in his 
own proper right well avows the taking of 
the cattle aforefaid in the faid place in 
which, &c. and juftly, &?r. fo doing da- 
m^^e there : and this he is ready to verify : 
wherefbfe he prays judgment, and a return 
of tke cattle aforefaid, together with his 
damages, cofts and charges, in this behalf 
fuftained, according to the form of the 
ftatuce in fuch cafe lately made and pro- ^iH.S.cig. 
vided, to be adjudged to him, &?r. 

And the faid John Liddiard fays, that Bar, That 
the faid Francis, for the reafon before al- ^- ^' «'«« 
ledgcd, the taking of the cattle aforefaid ^''^f^'^f'^: 
an the faid place m which, cf^*, ought not ^^ ifr^ i^ ^^^ 
to avow juft, becaufe by protefting that the piaiotiiF 
the fame place in which, &fr. at the faid for their livct. 
time when, &fr. was not the freehold of 
him the faid Francis^ as is above fuppofed, 

for 
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. for plea the f^mc John fays, that long be- 
fore the faid time of the taking ot the 
Ycattle aforefaid in the faid place in which, 
OV. to wit, on the.2ift daj of Auguft in 
the loth year of the reign of the lord James, 
late king of England^ ^f. Theodore Newton, 
knt. was feifed in his dcmefne* as of fee of 
and in one' mclTuage and 4*7 aeries and a 

. half of land arable, meadow and pafture, 

. with the appurtenances in Hannam and Bit- 
ton in the pari(h of Bitten aforefaid rn the 
county aforefaid; and being fo thereof 
feifed, afterwards, to wit, op the faid aift 
day 6{ Auguji in' the lOth year of the reign 
of the lord James, late king* of England 
abovefaid, at fir//(?» aforefaid |n the county 
aforefaid^ demifed the mefl^age aforefaid 
and the. faid 47 acres and a^half of lai^d 
arable, meadow aaid pafture, with the ap- 
purtenances, to JViiliam Liddiard and Ka- 
therine his v^if^^ and him the faid John Lid- 
diard 5 to hold to the faid fFilliam Liddiard 
and Katherine his wife for and during the 
term of their natural lives, aad the natural 
life of the longpr liver of them, and after 

* their deceafe (he remainder thereof to the 
fai4 John Liddiard for and during the term 
of the natural life of him the i^ John: 
by^ virtue of Which faid demife the fame 

' William and Katherine afterwards of the faid 
mcffuage and the faid 47 acres, and a half 
of land arable, meadow and pafture with 
the appurtenances, were feifed in their dc- 
mefne as of freehold for the term of their 
lives and the life of the longer liver of • 
them, the remainder thereof after their dc- 
ceafe to the faid John for the term of h^s 

life 
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life fo as aforefaid belonging; and the faid 
fFilliam and Katherine being fo thereof 
feifed afterwards, to wit, on the firlt day 
of September in the jsid year of the reign 
of the lord Charles the fccon4> now king 
o{ England^ f^e. ztBiitQn aforefaid in the 
county aforefaid died thereof feifed ; after 
the death jof which faid fFilliam and Ka- 
therine he the Jfaid Johuy as in his remainder 
aforefaid, afterwards, to wit, on the faid 
firft day of September in the 2%di year of 
the reign of the lord Chtttles the fecond, 
now kind of Englandy C^c. at Bitidn afore- 
faid in the county aforefaid into the mef- 
fuage aforefaid and the faid ^47 acres and 
a half q{ land arable, meadow and paflure, 
with the appurtenances, by virtue of t^ie The entry of 
demife aforefaid entered, and was^ and is '^c pUinuff* 
yet thereof feifed in hi* demefne as of free- 
hold for the term of his life: and the fanae 
John farther fays, that at the time of the 
demife aforefaid made, he the faid Theodore 
Newton, and all thofe whofe eftate the fame Pr^ript^on 
Tbeodtfte then had of and in the faid mef- ^^^ commoii. 
fuage and 47 acres and a half of lan4 ar^r 
ble,: meadow and pafturc, with, the sjppur- . 
tenances, have had, and for time out of 
mind haye been acCuitomed to have, ^r 
themfelves, their farmers and tenants, of 
the faid meifuage and the faid 47 acres aud 
a half of land arable, m^dow andpafturej 
with the appurtenances, common ot paflure 
in the faid place in which, £sf^. for dl their 
commonable cattle in and upon their tene- 
ments aforefaid with the appurtenances le- 
vant and couchant every ydar at all times 
©f the year, as to their tenements aforefaid 
4 belonging 
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belongtng and appertaining : by reafon 
whereof the faid John before the iaid tinoc 
when, fcf^. to wit> on the 9th day of Sep- 
tember in the 33d year of the reign oi the 
faid lord the now king, the cattle aforefakl 
in the declaration aforefaid above fpedfied, 
being then the proper cattle of him the 
faid Johttj upon the faid 47 «cres and a 
half of land arable, meadow ind paftvre,. 
wkh the appurtenances, then levant and 
' cotichant, into the faid comTnon called 
Hannam^s Ctmrnon^ being the place in which, 
{ff'r. put, as he well mighty, to ufe his com- 
mon aforefaid i and the faid Francis the 
faid cattle, to wit, the faid 30 fheep fo in 
the faid pdace in which, ^c* put> feeding 
on the grafs there growing, 4ftd ufing the 
common of pafture of him the faid John 
' there, afterwards ftt the faid time when, 
i^c, to wit, on the loth day of Septembef 
in the 33d year aboyefaid, at Ji//«/i aforefaid 
in the faid place in which, ££?<*. commonly 
<: called Hannan^s Common^ took and them 
unjuftly detained^ againft furety and 
pledges, in manner and form as the faid 
• ^John above againft him complains : ^d 
- this the fame J$hn is ready to veri^ : 
wherefore he prays judgment, and kis da- 
mages by reafon of the talcing and unjuft 
detention of the cattle aforefaid, to be ad- 
Judged to him, fefr. 
Repl. Thatit . And the faid Francis Crejkiuicke as before 
is his free- fays, that the faid 50 acres of pafture, 
Itold. called Hannatn's Commtntj otherwife Han- 

nam's Heathy are, and at the iaid .time 
when, ^c. were the foil and frcehokl of 

. • him 
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him the faid Francis 5 and becaufe the 
cattle aforefaid at the faid time whci^ 
f£€.^ were in the faid place in which, 6fr. 
eating up the grafs then there growing, 
and doing damage there, the faid Francis 
the fame cattle took, as he hath above 
ailedged j without thjit, that the faid Theo^ Tr avcrfe of 
dore^ and all thofe whofe eftate the fame the prcfcrip- 
"^heodore then had of and in the faid mef- ^^°'*' 
fuage and 47 acres and a half of land 
arable, meadow and pafture, with the 
appurtenances, have hadj and from time 
out of mind have been accuftomed to. 
have, for themfelves, their farmers and 
tenants, of the faid meilbage and the faid 
47 acres and a half of land arable, meadow 
^nd pafture, with the appurtenances, com- 
mon of pafture in the faid place in whicbv 
^c. for all their commonable cattle in and 
upon their tenements, aforefaid with the 
appurtenances, levant and couchant every 
year at all times of the year, as to their 
tenenients aforefaid belonging and apper^ 
taining, as the faid John in bar to the 
avowry aforefaid hath above ailedged : and 
this he is ready 'to verify : wherefore he 
prays judgment, and ^ return of the cattle 
aforefaid, together with his damages, iit^ 
to be adjudged to him, iSc. 

And the faid John Uddiard as before ifTue on tiie 
fays, that the faid Theodore Newtm^ and craverfe. 
all thofe whofe eftate the fame Tbicdore 
then had in tRe faid mefluage and 47 acres 
and a half of land arable, meadow and 
pafture, with the appurtenances, have had, 
and from time out of mind have been 
accufti«ne4 cq kave, for themfelves, their 
.. - " farmers 
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•rediircrently by thc name of M onljT, and that he, at 
^'^if/^fciJlthefa^^ thc faid cattle i» fup- 

ing diitrn^ P^f^ ^ have bccH taken^ took the faid 
additions, iix oxen and eight cows above fpeciBed 
in the faid declaration, and alio an horfe 
of the faid (plaintiff) in the faid place 
called M. D. without that, that he took 
the faid fix oxen and eight cows at K. 
aforefaidj in the faid place called Mi only ; 
as the faid (plaintiff) doth above fuppofc 
by his faid declaration, of all and lingular 
which cattle aforefaid, one Sir P. E. Knt. 
then flierifF of the faid county of D. 
granted a replevin to thc faid (plaintiff) 
upon ^is plaint thereon ; and this he is 
ready to verify ; wlierefore he prays judg- 
ment of thc declaration ftforeiaidy and to 
have a return of all and fingular the cattle 
aforefaid ; and the faid (defendant) as bai- 
liff to J. B. well acknowledges the taking 
of the faid fix oxen, eight cows, and one 
horfe, in the faid place called Af. D. and 
juftly, Csfr. becaufe he. faith, [/ogomwith 
the avowry, concluding with a prater of 
return^ &c. 

This precedent // agreeahUte .the cafe re^ 
ported in Salk. 93, 94. where the defen^ 
dant pleaded, that the cattle were taken 
in another place ; without that, &c. ^n4 
it ivas held by the court that thie was not 
enough, but tbe defendant enufi go further^ 
eind make an avewty for ii retuitiO ha-» 
7 & 21 H. ^. bendo, yetjtuh avBwry is only aJi^g(fiion 
cap. 19. to bring him within the fiatute of H. 8* 

for damages \ btfore thut ^etPute no dwmc^et 
were given^ and wkhetit Jueb a/ugg^iM^ 

he 
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hi is not within that ftatute^ and it being 
anlyfor this particular purpqfey is not tra^ 
verjable, 

AN D tlie faid Richard Poole pleads,* Pica, 
that the faid Thomas Longuevill ought 
not to avow the taking of the cattle afore- 
faid in the faid place in which, &?r. to 
be juft, for the reafon above alledged, 
tfor ought they the faid ylnthofv^y William 
^ndijl'homas Leadale^ as bailiffs to the faid 
'Thomas Lotiguevilly to acknowledge the faid That plaintiff 
taking of the cattle aforclaid in the faid •^ <^« "»« 
"place in which, ^c. to be juft, for thfc "^^p* ^^* 
lame reafon, b^caufe hfe faith, that he the fo,^^ ^pofl 
faid Richard Poole, at the faid time when, feiftd of t 
6?r, was, and long 'before had been, pof- clofe adjoin. 
*ffed of and in a dofe of paftore in Burne "°|*** }^^' 
aforefaid, near adjoiijiing to the faid place ^^j^ '^^^ 
called Parks t in which, fe?r, and further, and that T. 
the faid Richard Poole fahh, that the faid ^- the prio- 
fThvmaf Longuevill^ ahd all thofe whofe ^•l<Je^«n- 
^ate he the faid Thomas It^n^t^iJl noifr fh" c, SJ. 
hath, and at thefiid time when, Sfr. had, time put of 
of and ip the clofe aforefaid calkd Parks, mind were 
"in which, fcfr. for fo long a time ds there »^!^ '^r®- 
i$ no remembrance of any .man to thfe wVf ^hc /J. 
contrary, Jiave made land repaired; and c^^, in quo^ '* 
have been ufed and accuftomed .to make &c, which 
and repair, the hedges and fences between ^^^'^^^^ the 
the faid clofe called Parks, It which, 6fr. ^•"^ff^?^ 
tnd the faid clofe of pasture ctf the faiA cWe^""^* 
'ttitbard ^ and the faia Richard further 
faith, that before and at the time when, Tliat thofc 
fc^i-. the hedges and fences between the fcntc^bcfort 
faid clofe in Which, 6?^. and the faid . J*^'"g^,, 
clofe of pafture of the faid Richard Poole ^^re out rf 

R were repair. 
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were broken, laid open, and in great de- 
cay for want of* repairing them, by which 
means the cattle of the faid Richard being 
thentoforc put into his faid clofes of paf- 
' ture, ^ifterwards, and before the faid time 
Byreafbn when, €*?<•. that is to fay, upon the ftyth 
^hiotUTs ^^y ^^ February in the i8th year ifore- 
cauiVcfcaped ^^^^y cfcaped out of the clofe of the faid 
into the locus Ricbardy and by the hedges and fences 
in fuo. aforefaid being broken, entred into the faid 

clofe in which, f^c. and there remained 
until they the faid T. L. A. W. and t. 
afterwards, and before that the faid Richard 
Aod before had or could have any notice of the faid 
the plaintiff cattle's being in the faid place in which, 
i;;;/;„^^„7 l^e. (to wit) at the faid time when, l^L 
tice thereof took the faid cattk in the faid place in 
dtfendanii which, l^c. and unjuftly detained them 
took the cat- againft furetles and pledges, in the man- 
* ner and form as the laid Richard doth 

above complain thereof againft them ; and 
this he is ready to verify ; wherefore, and 
mafmuch as the faid \. A. iV. and .5^. 
do above ..acknowledge tlie taking • and 
/ ' ' detaining of the cattle aforefaid, he tji9 
^^^^^^fd faidjR,^^. prays judgment, occafioned by 
went* and' ^^ taking and unjuftly detainiag of. tlje 
*hi» damages, caftte . aforcfaid, to be' adjudged to him, 

2 Sauna. 2^9, To this plea in bar of the avowry the 
^^'^11 ^r defendant, demurred' and the pl^intijf 
680,705. joined in demurrer, and judgment was 
2 oLnv. 642. .given in the common pleas for the . de- 
P^i^S?-; Fendarit,. that the' plaintifTs ;plea in bar 
^ L r 6^ ^^^ ^^^ good ; upon which, a writ of er- 
LuKw.ntL *'Q^ ^^^ brought. The counfel for the 
157;, 1578! plaintiff in error argued, that the judg- 
* '\ - * meat 
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mcnt was erroneous, and that the cattle iSaand.226» 
could not be , diftrained, 'becaufe they "7- . j 

efcaped from the default of fences, which 2 Inftl^iozr* 
vpon the face of the record ought to j RoI. Abr! 
have been rejjaired by the defendant Lon- 671. 
gUA^ill. Notwithftanding this, the judg- P'o^'^- 38. 
ment was affirmed. The court relied * ^^J /*' °* 
much iipon the cafe in loH.j. 21. B. 300/549^ 
where- it is faid, that ;if the cattle efcape- 596, 628. 
iaio any land, and the lord diftrainS ^Y^^ 3", 
them, fuch diftrcfs is good, and that it is |?^* . 
not' material whether they were levant and 2,^^' ^ 
cou chant or not. 5ut Saunders in the rerr 1 1 H. 7. 48. 
port of this cafe takes notice, that this 15H. 7. 17* 
cafe, in his opinion, was hard to be n^ain- ^^^* Diftrefs 
tained ; for, fays he, there is a vaft xrlVpJfs i8r. 
difference between alprd's diftraining with- 43 Ed. 3. 32! 
in his feigniory and a leflbr's diftraining T. R«ym.39, 
for rent refcrved upon his* own leafe^ 398;^ 
for the lord hath nothing to do with the ^ ^^^l\g 
land' or the fences^ and fo it is not naaterial 3,^^ 
to him whether; the fences are , in repair or 3 Mod. 1 1 2, 
not : . but it. is otherwife of a leflbr^ for he 2 Lev. 22. 
himfelf ought to repair the ifcnces, or to J^^^* ^^'^' 
take care that his tenant repairs them; ^^ * 
otheicwife he would take an advantage of 
his own wrong, which would be inconve- 
nient. Thii diftinftion (fays he) fecms 
to be warranted by the books of Mich., 
14 fef 15 El.' Dyer^ 317, 318. 22 Ed. 4. 
49. ^. 7 H. 7. I. 15 H. 7. 17. But if 
the catt^* efcape into the land without 
any default of the fences, -or that the te- 
nant of the land is not bound to repair 
thofe fences, for default whereof the cat- 
tle efcape and. are diftrained, it is not nia- 
terial to the lord or the leflbr, whether they 
R a ' * are 
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are levant and couchant or not. Note ; 
the cafe of Reynolds and Oakley^ reported 
in I BrcwnL 170. and in Hoi. 265. fecms 
to favour this opiniqn of «ytf«»r&r/. There 
the defendant avowed for rent rcfervcd 
upon a leafe for life, and the plaintiff in 
his plea in bar to the avowry Ihews, that 
the place in which, 6f r. did adjoin to tht 
plaintifTs clofe, and that the catde, againft 
the plaintifFs will, did cfcapc into the 
other clofe, and that he did prefently fol- 
low the cattle, and before he could drive 
them out of the clofe the defendant die- 
ftrained them. The court held, that in- 
afmuch as the bcafts were always in the 
plaintiff's poffeffion, and in his^ view, the 
defendant could not diftrain thofe catde as 
the cattle of a ftranger j but if he had 
permitted the beafts to have remained 
Itherc by any fpace of time, tho^ they had 
not been levant and couchant, the leflbr 
might have diftrained them as the beafts 
of a ftranger. In the repiort of this cife 
in Hot. the opmion of tihe court does not 
appear, for it is there faid, the cafe had 
teen fomewhat better, if the tenant ought 
to maintain the fences. 



EldriJp and BurfiHd. 

Nonfulr in Sujfex^ to wit. ^Hctmas Eliridp was fum- 

rcpitvin for moncd to anfwer to 2f^ 

Botdedtting. ^^^^ Mrjidd in a plea, why he took feven 

cows of him the faid Robert 7^6. them un- 

juftly detained, againft furety land pledges, 

ISc: And whereon the lame ^omns in his 

proper 
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proper perfon hath offered hlmfelf the fourth 
day againft the faid Robert in the plea 
aforefaid j and the fame RoUrt^ although 
folcmnly called, doth not conrie, but hath 
made default : therefore it is confidered, 
that the faid Thomas Eldridgc do go thereof 
without day, fcfr. and that ;he {t^xd Robert 
and his pledges to profecute, to wit, 7(^n 
Doe and Richard Roe, be in mercy, (^c. 
^ The names of the pledges, &c. and • 
that the faid Thomas have a return of the 
cows aforefaid, isfc. Afterwards, to wit, 
on day next after 

in this fame term before the lady the 
queen at Wejiminjier comes here into court 
the faid Robert Burfield hyj. B. his attorney, 
and by the flatute, €5?f. prays the writ of 13E. i.e. 2« 
the lady the queen of fecond deliverance of 
the cattle aforefaid ; and to him it is grant- 
ed, returnable here from the day of 
whcrcfocver, (^e. 

JNNE, (Sc. To the fherifF of Mid- Inquiry of 
■^ dle/exy^ greeting: ^htxcz^JobnS. late J»»»«l« *«^ 
of the parifh of St. Clement Danej in your ^here jodE- 
county, Efq; was fummoned to bp m our ment waf 
court before us to anfwer to fVilliatn P. Efq> given fbr ^the 
in a plea, why on the 14th day of 03ober <i«fen^««« «>♦ 
in the firfl year of our reign, at the.^*"*""^'- 
parilh of St. Clement Danes in your county, 
in a certain place there called a chamber 
in Devereux Courts he took the goods and 
chattels pi him the faid JVtlliam^ to wit, 
one bed, one bedftead, one bolfler, one 
pillow, four curtains valance, two blan- 
k<!ts, one quilt, one cheft of drawers, c^o 
b^oks, one Iqoking-glafs, one l*ige brulh, 
a 3 one. 
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one large-trunk, and four chairs, and un- 
juftly detained them, againft furcty and 
pledges, until, i^c. And the faid John Si 
f came and in our fame court before us al- 

ledgcd and faid, that the faid William ought 
not to have or maintain his action afore- 
feid thereof againft him, becaufe he faid, 
that as to the faid one bed, one bedftead, 
one bolfter, one pillow, four curtains va- 
lance, two blankets, one quilt, one*^look- 
ing-glafs, and 'lo books, parcel of the 
goods ^nd chattels aforefaid in the decla- 
ration aforefaid mentioned, the property of 
thofe goods and chattels at the faid time 
of the taking of the fame was in him the 
faid John j without that, ^that the property 
of thofe goods and chattels at the faid 
time of the taking of the fame was in 
the faid IVilliam^ as by the declaration 
aforefaid was above fuppofed : and this 
he was ready to verify : and as to the faid 
one cheft of drawers, one large brufh, 
one large trunk, lo other books, and four 
chairs, the refidue of thofe goods and 
chattels laft mentioned, the property o£ 
the fame goods and chattels was in one 
Richard F. without that, that the property 
of the refidtie of thofe goods and chattels 
was in the faid fFilliam, as by the declara- 
tion afbrefaid was above fuppofed : and 
this he was ready to verify and . prove, fcf c. 
wherefore he prayed judgment if the faid 
IVilUam ought to have or maintain his 
aftion aforefaid thereof againft him, £5?^. 
and he prayed alfo a return of all and 
lingular the goods and chattels aforefaid, 

togc- 
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together with his damages, cods and 
charges by him about "his fuit in that be- 
half expended, to be adjudged t6 him, 
&>. And the faid IVilliam faid, that the Demurrer. 
plea'*aforefaid by the faid John above 
pleaded,' and the matter in the fame con- 
tained, were infufEcient in law to preclude 
him the faid William from haviiig his ac- 
tion aforefaid againft the faid Jf)hn^ and . 
that he to that plea in manner and form 
aforefaid pleaded had no neceflity, nor 
was by the law of the land obliged in: 
any manner to anfwer ; and this he was 
ready to verify : wherefore, for want of a 
fufficient anfwer in this behalf, he the 
fame William prayed judgment and his 
damages, by reafon of the caption and 
unjuft detention of the goods and chat- 
tels aforefaid, to be adjudged to him^ Gf r. 
And the faid John faid, that the plea jo-ndcr.- / 
fiforefwi by him the faid John in manner * 

-and form aforefaid above pleaded, and 
the matter in the fame contained, were 
good and fufficient in law to preclude the 
faid William from having his aftion afore- ' 
faid againft him the* faid John j which faid 
-plea, and the matter in the fame con- 
tained, he the fame John was ready to 
verify and prove, as the court, fo'c. And 
feecaufe the faid William did not anfwer to 
that plea, nor hitherto in any wife deny it, 
jie the fame John (as before) prayed judg- 
ment, and a return of all and fingular 
the goods and chattels aforefaid, together 
.with his dam ap-es, ^c, to be adjudged to , , 
luni, Cr^. And i,t was thereupon in iuch j^^ jefcn- 
R 4 ijiiaaner u.nt. 
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manner proceeded in our fame court be-^ 
fore us> chat it wa$ coqfidered, that the 
plea aforefaid by him the faid Jcbn above - 
pleaded, and the matter in the fame con«- 
tained, were good and fufficient in law to 
preclude the faid JVilliam from having his 
adion aforefaid againft him the faid JiAn : 
it was alfo confidere4f that the faid K^illiam 
P. fhould take nothing by his writ afore- 
faid, but for his falfe claim (hould be in 
mercy, Gfr. and that the faid John ought 
to recover his damages againfl the faid 
JVilliam by reafon of the caption and un- 
juft detention of the goods and chattels 
aforefaid : therefore wc command you^ 
that by the oath of la good and lawful 
men of your bailiwick you diligently in-, 
quire what damages the fame John hatl^ 
fuftained, as well by reaibn of tlue caption 
and unjuit detention of the goods and 
chatteb aforefaid, as for his cofts an4 
charges by him about his fuit in this ht^ 
half expended j and the Jnquifition which 
you ihall thereof take fend to us on 
whcrefoever we Ihall then be in Ettgland^ 
tinder your feal and the feals of thqfe by 
. whpfe oath you Ihall take that inquifitionj» 
together with our writ to you therefor^ 
dircfted. Witnefs J. Holt^ Knt. at <^i{^- 
ininfter iath day of Fchuary in the fecon4' 
year of our reign. 



GE6RGE, 
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QEORGE, 6?f. To the flierifF o£Su/- AnJnqalry 
/«, greeting: Whereas William A. was "J*''* '"*« 
fummoned to be in the court of' the lady °ld,;"J, 

' ^ 1 i*,^ T\-««*?ii value Of ine 

Anne^ late queen of Great Brt^m, i^c. be- catile di- 
fore the late queen herfelf, to anfv^er to ftratn«4 on t 
Mattbew^G. in aplea^j why the faid miliam "^n^"'.' '« * 
on thfe 9th 4ay of Ajnril in the I2ih year of '^^P^^^***- 
the reign of the faid iady the queen, at 
Cbalvingion in the county aforefaid/ in a 
certain place there called the Cro/>, took 
the catt^ to wit eight ewes and Qx jambs^ 
of him the faid Maitbewy and them unjuil- 
ly detained^ ag^nft furety and pledges^ &r. 
And the fame WUliam in the fame court 
before the faid lady the late aueen appear* 
ing> for a certain caufe by aim alledged 
faids that he took the cattle aforefaia at 
Riptj otherwife Cocklington^ in the county 
aforefaidi without thati that he took the 
cattle aforefald at Cbalvington in the county 
aforefaid> as the faid Matthew by hi$ de- 
claration aforefaid had aboVe alledged: 
and this he was ready to verify : wherefore 
he prayed judgment of the writ aforefaid, 
and that the faid writ and declaration, ^c. - Leon. iij. 
and to have a return of the cattle aforefaid ; 
the fame fFilliam, as bailiff of Ral^rt R. 
well acknowledged the taking of the cattle 
aforefaid in the faid place to be juft, &c. 
becaufe he faid, that the fame place, called 
the Cony Eartbsy contained in itfelf five acres 
q{ land with the appurtenances in the faid 
pariih of Ripe,* otherwife Coeklington in the 
cQunty aforefaid, of which faid five acrea 
of land with the appurtenances the fame 
Reiert R. before the faid time when, fc?^, ' 

was 
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was feifed ia hU dejiiefnc as of fee.; and 
being lb thereof feifed, before the faid time 
when, &?f. to wit, on the i8th day of 
Manb in the i rth year of the reign of the 
faid lady the late queen, at the parifh of 
Semijion in the county aforefaid, the faid 
Robert R. demifed to one Matthew G. the 
younger the faid five acres of land with the 
appurtenances, by the name or all thofc 
two pieces or parcels of pafture, called the 
Ccriy Earths, with the appurtenances, lying 
and being in Ripe, otherwife Catklington 
aforefaid ; to have and to hold the faid five 
acres of land with the appurtenances where- 
of, &f r. to the fame Matthe^v G. frorn the 
feaft of the annunciation of the Bleffed Vir- 
gin Mary then next enfuing unto the end 
and term of one whole year, and fo front 
year to year as long as both parties (hould 
pleafe ; yielding and paying therefore the 
yearly rent or fum of 50 s, of lawful mo- 
ney of Great Britain^ at the two moll ufual 
feafts or terms in the year, to wit, on the 
feaft of St. Michael the Archangel and the 
annunciation of the Bleffed Virgin Mary^ 
by even and equal portions to be paid : 
by virtue of which demife the fame Mat^ 
thevj G. the younger, afterwards, and before 
the faid time when, (^c. to wit, on ^^e 
!26th day of March m the year lall abovcr 
faid, into the faid five acres of land with 
the appurtenances whereof, fc?r. entered, 
apd was thereof pcrfTeffed ; and he the faid 
'Matthew G. the younger bfcing fo thereof 
poffeffed, and the faid Robert of the re- 
verfion of the faid five acres of land with 
the appurtenances being feifed. in his de- 

mefnc 
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mefnc as of fee j and bccaufe 50 s. of the , 
rent aforefaid, for one year ended on the 
feaft of the annunciation of the Blefled Vir- 
gin Mary in the lath year of the reign of 
the faid late queen, to the fame Robert 
after that feaft and at the faid time when, 
^c: were in arrear and unpaid, the fame 
IVilliamy as Bailiff of the faid Robert y weU 
acknowledged the ' taking of the cattle 
aforefaid in the faid place in which, i^c: 
as in parcel of the tenements aforefaid with 
the appurtenances whereof, 6?f. to the fame 
Matthew G. in form aforefaid demifcd; and 
juftly, fefc. for the faid 50 j. rent to the faid 
Robert in form aforefaid being in arrear, 
t^c. And this he was ready to verify: 
wherefore he prayed judgment, and a re- 
turn of the cattle aforefaid, together with 
his damages, cofts and charges in this be- 
half expended, according to the form of 
the ftatute in fuch cafe made and provided, 
to be adjudged to him, &c. KnA after- Dcmlfc of 
wards the faid lady the queen departed this ib« q«€C"u 
life : and upon this the faid Matthew pray- 
ed leave of our court before us until oh the 
morrow of the holy Trinity y wherefoevcr, 
&?r. to plead in bar to the cognifancc 
aforefaid ; and he had, ^c. The fame day 
was given to the faid tVilliamy is^c. On Nonfiiit.. 
which day came the faid H^illiam into our 
.fame court before us at Wejiminfter\ and 
the faid Matthewy although folcmnly called, 
did not come, nor farther profecuce his 
writ aforefaid : therefore it is confidered, 
that-the faid Matthew take nothing by his 
nwit' aforefaid, but be in mercy for his falfe 
claim thereof, and that the faid William do 

g<5^ 
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Inquiry. go thereof Without, day, 6fc. Therefore 
we command you, that, according to the 

17 C. t. c. 7. form of the ftatutc in fuch cafe lately made 
and provided, by the oath of 1 2 good and 
lawful men of your county you diligently 
"^ inquire how much of the yearly rent afore- 

faid at the faid time of the taking and di- 
{training of the goods and chattels aforefaid 
was in arrear and unpaid, and how much 
the goods and chattels aforefaid fo as afore- 
faid taken and diftrained were worth, ac- 
cording to the true value of the fame j 
and the inquifition which, &c fend to us 
from the day of St. Michel in three weeks 
under your feal and the feals of thofe by 
whofe oath you Ihall take that inquifition, 
together with this writ. Witnefs T^P^r^ 
kevy knt. * 

The execution of this writ appears in a 
certain fchedulc to this inquifition annexed. 

The return. Sujfex^ to wit. A N inquifition indented 

£\ taken at Eaftgrinjhady 
in the county aforefaid on the fifdi day of 
^g¥fii ^c. In witnefs whereof as well I 
the flicrifF as the jurors aforefaid have to 
this inquifition fetx>ur feals the day, year 
and place abovefaid. 

James Smiib^ bart, flieriff. 

The rent in arrear 8 /. 
The value of the goods 8 /, 
For cofts, according to the form of the 
ftatute 9 /. 

8 Decemler 171 J. 

James 
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^AMESj &V, To the ftieriff of Glou^ An inquiry of 
J ceftery greeting : Whereas John JV. gent. ^*«n«g« '» 
lately in our cowt before us at fVeJlminJier, jXmem on' 
by our writ in^pleaded Francis G. efq^ demprrcr. 
Henry C. the elder, Gecrge ST. IVilliam B. 
and Henty C. the younscr, in a plea, why 
they took tfce catde eft him the faid Johny 
and them unjuftly detained, againft furety 
and pledges, i^c. And thereupon the fame 
Jobnhy Tbomas E. his attorney complained^^ 
that the faid Francis ^ Henry €. the elder;^. 
George^ fViUiamy and Henry C. the younger, 
on the firft ^ay of September in the 36th ^ 
year of the reign of the lord Charles the 
fecond, late king of Englnnd^ 6fr. at the 
parilh of St. Philip and James in your coun- 
ty aforefaid, in a certain place there called 
^ ^onham^ took the cattle, to wit fifty fbeep, 
©if him the faid Johny and them unjuftly 
detained, againft fwrety and pledges, until 
&f. wherelty he theft faid that he waspre- 
judiced, and had damage to the value of 
ao /. And therefore he then produced the 
fuitp 6ff. And thereupon the faid Francis, 
Henry, George, JVilliem and Henry, by C. H. 
their attorney came and defended the force 
and injtiry when, G?f . And the faid Fran-- Avowry and 
<is in his own right well avowed, and ia$ cognifAAce. 
bailiff of Thcmas S. and Stephen C. genn 
v^ell acknowledged, and the faid He^iry^ 
George, if'ilUam and Hiiiry,, as bjtilifis of 
the lzaA>Franeis, fthomas and Stephen, well 
acknowledged the taking of the cattle 
^oref&id, in the faid place in whiclh, &c. 
and juftly, d^c. becau^ they faid that long 
before the 'faid time when, €ff ^. the lord 

Ch4riH 
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Charles die fccond, late king of Englatidj 
^c. was fcifed of and in the foreft or chafe' 
called Kinffwood, with the appurtenances 
in your county aforefaid, in his demefne 
as of fee in the right of his crown of Efig^ 
land; and that the faid place in which, 
(^c^ is and at the faid time when, 6?r, 
.and alfo for time immemorial was within 
the foreft aforefaid, and parcel of the fame 
foreft, and that the fatne late king being 
fo feifed before the faid time when, &c. 
by indenture made at Wejlmnfter in the 
county of Middle/ex^ on the jzoth day of 
January in the aift year of the reign of the 
fame late king^ between the feme late king 
of the one part, and one Baynbam T. knt. 
and bart. of the other part, which faid in- 
.deoture, fealed under the great feal oi Eng- 
landy, the fame Francis , Henry, George^ fFij- 
Ham djxd Henry then in court produqed, the 
5Jate whereof is the day and year laft above- 
faid, the fame late king Charles the fecond^ 
for the coafidcrations in the fame inden- 
ture mentioned, with the advice of two of 
the commifljoners of the tre^fury of the 
ftyne late king, granted, dcniifed. and to 
farm let. to the faid Baynbam the foreft or 
• • chafe, aforefaid, with the appurteiiwce$, by 

... the. nam^ of all that foreft or chafe called 
King/wood^ lying ^nd being in or ne^r the 
parifh of St. iP>&//^:and James in the city of 
Briftol in the ,pariih of Bitten Mangetfieldy 
t)tKerwife Mongerfi^ld Stapleion, ^otherwifc 
Stahktony Hambro^ke and Wefianbi^m in your 
coqnty, containiiisg.by eftimatio^ J432 acres 
of wafte land, more or lefs, and extending 
on fuHdry other lands, as well wafte as^in- 
flpfed^ in or near the parilhes afarefaid, or 
4 fome 
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fomc or them> together* with all bucks, 
does and other beafts tjiea being within the 
limits of the forcft or ^chale aforefaid,^ and . 
all liberties, franchifcs>: privileges, .rights 
and- appurtenances to die lame forelt or 
chafe- belonging, inejdent. or appendant, .or 
within the toreft or chafe' then before had, 
ufed or enjoyed in. the times of the lady 
Elizahetby late queen oUr ^nglandy^ prof the 
lord Jamesy Jlate king oi J^PglasnJf. and tKe 
lord Charles the firft, late kuig of Ettglandj 
or any of them, byi^eaiqrx or pretence of 
the feid foreft or chafe^.^or^the liberties ^nd 
franchifcf of the fanaei^pfo. |iave and' to 
hold the; faid foreft'^ ^hafe^.fra^^ U; 

bmiev.:pr^vikges,:,aAd^..jill .^ fingular 
.other , the. piremifles, in .the lame indenture 
mention^ ai^ci/ intended to be thereby 
granted,, syittk their and.,<^vcry of their ap; 
purtenanccs to the laid B. T. his executors, 
adminiitrators and afllgns, from the £ea(l 
of St., Micbacl the ardSngel then laft. paft, 
for and during the term of^o years froni 
thence next .enfuing, fiilly 10 be compleat 
and ended :^ and the faid lat^ king Charles 
the iecond willed,,, and by the fame inden- 
ture for himfelf, his heirs and fucceflbrs, ' 
gave a^d Ranted to the faid Baynham, his 
executors, adminiftrafors ah4. afligns, full 
power and Authority to replenifli the foreft 
or chafe aforefaid with deer, and by all 
lawful ways and means tp er^dt lodges for 
the keepers, , and • to hinder and fupprefs 
purp^cftpps, aflarts and nuiinces there, of 
what in^ljtijre or kind foever, and alfo to 
preferve the covert and vert for the fafety 
and prefervation of the beafts aforefaid, as 

• by 
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fcy the indenture dforefaid, among other 
things, is more fully manifeft i by virtue of 
which faid demife the faid Baynham into 
the forcft or chafe afbrefaid, with the ^- 
purtcnancrt, entcredj and was thereof pof- 
feflcd, and being fo thereof pofleflfcd, tJie 
(ame Baynham at'terwards, and before ifce 
fiid time when, 6fc. to wit, on thfc firft" 
day oi March in the ^ad year of the reign 
of the faid lord king Charles the lecond, at 
the parifli of St. PbiKp aiid Jams afprefaid> 
afligned to one MaryB. the premifles afore- 
faid, with the appurtenances, and all his 
Hght, title ^d intereft of and in the fame, 
to have and to hold to the fartie Mary^ her 
executors and affigns, during aH tihe rdfiduc 
of the laid term of ^o ycarts then to comt 
and* unexpired, by virtue of vrhicTi faid 
alignment the fame Mary into the premifles 
aforcfaid entered and was thereof poffefled 5 
and being fo thereof poffeffed, the faid 
Mary afterwards, and before the faid time 
when, fcfc. to wit, on the third day pf 
January in the ^d year of the reign of the 
faid lord king Chm-hs the Second, at the 
partfli of StJPhflip and James aforefaid, 
afligned tp the faid Francis^ Thomas and 
Stephen^ the ^ premiffes aforefaid, with the 
appurtenances, . and aH her rights title and 
intereft of and in the ^fatne, to 'have and 
to hold to the feme Francisy Ithoma/ and 
Stephen^ during all the reftdue of the -faid 
term of 60 years then to come and unex- 
pired, by virtue of which faid ^affifettnient 
the fame Francis j ^hmas and 'iSt^^m into 
the .pxemifles afor^fai^, with the^ appurte- 
nances, entered, andi«/cre ahd yet-are dxeres 

of 
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of poflefled ; and becaufe the cattle afore- 
laid at the faid time when, &fr. were in the 
laid place in which, &c. eating lip the 
grafs there growing, and doing damage 
tjiere, the iaid Francis in his own right 
well avowed, and as bailiff of the faid 
^'homas and Stephen acknowledged, and the 
faid Henrys, Georgia William ' and Henry y a» 
bailiffs of the faid FranciSy Thomas and 
Stephen^ well acknowledged" the taking of 
.the cattle aforefaid in the faid place in 
which, ^c. apd jt3{ily, l^c. fo doing da- 
mage there : and this they were ready to 
verify: wherefore they prayed - judgment, 
and a return of. the cattle aforelaid, toge- 
ther with their damages, cojfts and charges 
in that behalf expended, according to the 
form of the ftatute* in fuch cafe made and 
provided, to be adjudged to them, fcfr^ 
And the faid JchnW. thereto faid, that the 
faid FranciSy Henfy^ George^ William and 
Henry y for the rcafon before alledged, ought 
not as bailiffs of the izx^ T^homas S, and 
Stephen C to acknowledge, nor the faid 
Francis in his own right to avow the taking 
of the cattle aforefaid in the faid place in 
which, fe?r. juft ; becaufe by protefting piet, 
that the faid lord king Charles the fecond 
never was feifed of the ibil or land of the 
foreft or chafe of King/wood aforefaid, for 
plea the fame John W. faid, that long be- 
fore the faid time of the taking of the 
cattle aforefaid made, and alfo before the 
faid time when it is fuppofed that the faid 
late king Charles the fecond was feife4 of 
the foreft or chafe aforefaid, to v/it, on the 
third day of A^ril in' the 23d year of the 
S . reiga 



158 A P P E N D I X- . 

reign of the late king Charles th$ firfl, 
John W. the elder, father of him the faid 
John IV. was feifed of the manor of St. Law- 
rence within the parifh of St. Philip and 
Jamesy with the appurtenances, in your 
county aforefaid, whereof the faid place in 
which, i^c, is and at the faid time when, 
iSc. and alfo for time immemorial was par- 
eel, in his demcfne as of fee ; and being fo 
thereof feifed, the fame John W. the elder 
afterwards and before the laid time when, 
ffff. at G?»i^tf/» aforefaid died of fuch his 
.cftate thereof feifed, after whofe death the 
faid manor with the appurtenances, whereof 
the faid place in which, '^c. is parcel, de- 
fcended to the faid John as fon and heir of 
him the faid Jobn^ by rcafon whereof the 
. faid John the fon afterwards and before the 
faid time when, iic. into the faid manor 
with the appurtenances entered, and at the 
time of the taking of the cattle aforefaid 
was and yet is feifed thereof in his demefne 
as of fee, and being fo thereof feifed, the 
fame John before the faid time when, &*f . 
^put his cattle aforefaid into the fafd place 
in which, i^c. to feed on the grafs there 
then growing, until the faid Francis^ Henry y 
George y William and Henry on the day and 
year in the declaration aforefaid fpecified 
at Conham aforefaid, took the cattle afore- 
faid of him the faid Jqkny and unjuftly de- 
tained them agairift furety and pledges, 
until, ^c. as he above againft them com- 
plained : and this he was ready to verify : 
wherefore he prayed judgment and his da- 
. mages, by reafon of the caption and unjuft 
detention of thofe cattle, to.be adju^lged 
. .: ' to 
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to him, i^c. And the faid Francis^ Henrr^^^ Demurrer. 
George^ William and Henry thereupon faid, 
that the faid plea, of the faid John above in 
bar of the avowry aqd cognifance aforefaid 
pleaded, was infiifficient in law to maintain 
him the faid John to have his aftion afore- 
faid againft them the laid Franasy Henry y 
George, IVilliam and Hznry, and that they 
to that plea in manner and form aforefaid 
pleaded had no necefTity, nor were by the 
law of the land obliged in any manner 
to anfwer : and this they were ready to 
verify : wh^efore for want of a fufficient 
plea in this behalf they prayed judgment, 
and a return of the cattle aforefaid, to- 
gether with their damages in this behalf 
fuftained, to be adjudged to them, isc. 
And for caufe of demurrer in law in this The caufej. 
behalf, the fame Francis, Henry, George, ^7^^* ^' - ?• 
miliam and Henry did fet down, and to ^'^""'^- '^• 
the' court here exprefs the caufes follow- 
ing, to wit,' that the faid John in his plea 
aforefaid did not traverfe the matter in the 
avowry and cognifance aforefaid, when 
he ought to traverfe that matter, as they 
faid 5 and bccaufe the matter of that plea Joinder in 
was not ifTuable nor triable, and becaufe ^*"*""''*' 
that plea was infufficient and wanted form, 
and thereupon the faid John W. faid that 
the plea aforefaid by him the faid John, 
above in bar to the avowry and cognifance 
aforefaid pleaded, and the matter in the 
fame contained, were good and fufficient 
"in law to preclude the faid Francis, Henry, 
George, William and Heitry from having their 
-avowry and cognifance aforefaid i whiciix 
faid pica, and the matter in the fame gou- 
S a tainc4 
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tained, the fame John was ready to verify 
and prove, as the court, fcfr. And bccaufe 
the faid Francis^ Henry y George^ H'illiam and 
Henry to that pl^a did not anfv^^er, nor 
hitherto in any wife deny it, the fame John 
as before prayed judgment and his damages 
aforefaid, by reafon of the caption and un- 
juft detention of the cattle aforefaid, to be^ 
adjudged to him, fsfr. And .becaufe the 
court of the faid lord the king here were 
not advifed to give their judgment of and 
upon the premiflcs, day therefore was givea 
to the parties aforefaid before the faid lord 
the king from the day of Eafier in 1 5 days, 
wherefoL'ver, fc'r. to hear their judgnlent 
of and upon the premifles, becaufe the 
court of the faid lord the king thereof, 
fcf r. On which day before the lord the 
king at Weftminfier came the parties afore- 
Judgment for faid, by their attornies aforefaid; where- 
the plaintifF. upon all and fingular the premiffes being 
feen, and by the court of the faid lord the 
king fully underilood, and mature delibe- 
ration being thereon had, it was confidered 
that the plea aforefaid by him the faid John 
above in bar to the avowry and cognifahce 
aforefaid pleaded, was good and fufEcicnt 
in law to maintain him the faid. John to 
have his aftion aforefaid againft them the 
faid Francisy Henryy GeorgCy William and 
Henry : wherefore it was alfo confidered, 
^ that the faid John ought to recover his da- 
mages againft them the faid Frahcisy Henryy 
Georgey William and Henry^ by reafon of 
the caption and uhjuft detention of the 
Inquiry, Cattle aforefaid ; but becaufe it is not known 
what damages the id\iXJohn hath fuftained 

by 
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by the reafon aforefaid ; therefore we com- 
mand you, that by the oath of twelve good 
and lawful men of your bailiwick you dili- 
gently inquire what damages the faid John 
hath fuftained, as well by reafon of the 
premifles as for his cofts and damages by 
him about his fuit in this behalf expended ; 
and the inquifition which you fhall thcre- 
^.upon take, fend to us whcrefoever, 

isle, under your feal and the feals of thofe 
by whofe oath you fhall take that inquifi- 
tion, together with this writ, Witnefs Ed- 
mund Herbert y knt. zx. fVeJlminJler^ the 17 th 
day of May in the fecond year of our 
reign, ^ ' ; 



The manner of entering an inquifition in reple- 
vin ^ according to the Jiatute ^/ 17 Car. 2. 
upon a judgment for the avowant upon a 
demurrer^ where a writ of inquiry was 
awarded to inquire of the value of the di- 
Jirefs^ and a judgment thereon. 

After awarding the inquiry, and the words, 
The fame day is given to the (plaintiff) to 
he therey &c. you fay thus : ' ^ 

AT which day the faid T. R. {i. e. the 
plaintiff) comes before our fovereign 
lord the king at IVeJlminJiery by his attor- 
ney aforefaid, and the IhcrifF (to wit) J. //. 
efq; returns an inquifition taken before him 
at the caflle of Torkin the county aforefaid, 
on the 30th day of Marck in the eighth 
year of the reign of his prefent majefty, 
Tt^ereby it h found that the faid fix hogf- 
S ^ hca4^ 
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♦Note; when heads of allum, at the time of the taking 
the goodt arc thereof * 'tvere worth loo /. according t^ 
IhcJTayf' the true value thereof; therefore it is ad. 
were worth judged, that the faid ST. R. do recover 
fo much; if againft the faid J.M. the faid lOo/, for 
animace.werc ^^ yalue of the faid fix hogftieads of al- 

price"^^ * ^""^ t f^^^ ^f ^^^ /^'^ ^^»^j being in ar- 

t Thcfe ^rear as aforefaid, found by the faid inqui- 

words are fition in the manner aforefaid, and his da- 

where the magcs fuftained by reafon of the pfemiffes 

diftrefsdoth j^gj.^ adjudged by the faid court of our 

not amot'nt ^ • i ^ • i t i i • i- 

to the value faid fovereign lord the. king, according to 
of ihcxem. the form or the ftatute in fuch cafe made 
and provided, to the faid T. R. to 80/. with 
his confent, for his expences and cofts laid 
out by him about his fuit in this caufe, 
which faid value, expences and cofts, do 
iSaund.i95. in the whole aniount to 180/. and be the 
faid 7. M. amerced, fcfc. 



Ah 
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An ifiquijition and judgment upon the fame 
ftatutCy upon a judgment on a demurrer for 
the avowant^ and a writ to inquire of the 
monies in arirear^ and of the value of the 
diftrefsy and judgment thereon. 

After the judgment upon the demurrer that 
the plea in bar to the avowry is infuffi- 
cient, concluding, that the plaintiff take 
nothing by his writy but be amerced for 
his falfe complaint y and that the defendant 
is difmiffed the courts you go on thus : 

AN D thereupon they the faid ST. A, W. 
and y. according to the form of the 
ftatute in fuch cafe made aad provided, 
pray his majefty's writ to be direded to . 
the IherifF of the county aforefaid, to inquire . 
what monies were in arrear for the rent 
aforefaid, at the time of the diftrefs made 
as ^aforefaid, and the value [or price] of the 
cattle taken ; therefore the ftierifF is com- 
manded, that by the oath of twelve good 
and lawful men of his bailiwick he dili- 
gently inquire what fums of money were 
in arrear for the rent aforefaid at the time 
of the diftrefs made, and what was the 
value of the cattle diftrained according to 
the true value thereof J and the inquifition 
which, ^c. the ftierifF ftiould return, or 
make appear here in three weeks from the 
day of St. Michael^ under the feal, fcfr. 
and the fcals, &fr. at which day ST. A. W. 
and 7*. came her^ by their faid attorney, 
and the flieriff, (to wit) Sir R, M. knight 
S 4 and 
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and baronet, now returns an inquifition 
taken before him at the caftle of Tork m 
the county aforefaid, on the 6th day of 
Juguft laft paft, by the oath of twelve good 
and lawful men, whereby it is found that 
the faid fums of money in arrear for the 
rent aforefaid, to the faid T. L. at the 
time of the diftrefs were 39/. and that the 
cattle diftrained, according to the true 
value [or price] thereof, were worth 38 /. 
Therefore it is adjudged, that the jTaid T. 
A. W. and iT. do recover againft the faid 
R. P. the faid 38 /. for the value of the 
cattle aforefaid, being part of the rent in 
arrear as aforefaid, found by the faid in- 
quifition in the manner aforefaid, and his 
damages by reafon of the premiffes, by this 
court adjudged to the ftid T. A, W. and 
9". at their requeft, by the difcretion of the 
}uftices here, for his expences and cofts 
laid out by them in this fuit, according to 
the form of the (latute in fuch cafe madc^ 
and provided, to 10 /. which value, ex- 

fSaund. 286, pences ^nd coils, do ia the whx)lc amount^ 

:»«7. 1048/. &?^. 



Relorno hahendo-. 

A nurn' QEQRGEthe fecond, L^c. To the flic- 
hMbeniP^SxtT riff of Mtddhfe^y greeting: whereas 
ibt^dS/''' ?. S. Ute of the parilh of St. Clmenfs 
int, upon't J^^^^^ in yo^f county, efq; was fummoned 
demurrer in to be in Qur court before us, to anfwer to 
»pievin. If''". P. efq; of ^ plea, (or in an affion) 
yvherefore on the 14th day o^OSioherin the 
firftycar of our reign, at the parilh of St. 

Clement's^ 
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Clemenfs Danes in your county, in 1 certain 
place there, called a chamber in Devereux 
sourty he took the gooda and chattels of the 
faid fV. (to wit) one bed, one bedftead, is^c. 
[Jo naming the goods'] and unjuftly detained 
them againft fureties and pledges, until, 
Sc. and the faid J. S. came into our fame ' ' 

court before us, ^nd albdged and pleaded, 
^ that the faid William ought not to have or 1 

maintain his faid adtion thereof againft him, 
becaufe he ftid, that as to the one bed, one 
bedftead, ^repeating part of the goods'] part 
.of the goods and chattels dforefaid in the 
faid declaration mentioned, that the pro- 
perty of thofe goodf and chattels at the: 
aforefaid time of taking them were the pro- 
perty of the faici J^ an4 this he was ready 
to verify ; and as to one couch, ten other 
books, [fo naming • the goods to which he 
pleads this plea] refidue of the faid goods 
and chattels in the declaration of the faid 
fV. mentioned, the faid John pleaded/ 
that at the time of taking thofe goods and 
chattels the prqperty of them was in and 
belonging to one R. F. without that, that 
the property of the faid refidue of the goods 
and chattels in the declaration mentioned, 
^t the time when, Cs?r. was the property 
of the faid William, as by the faid decla- 
ration above was fuppofed : and this he was 
ready to verify and prove; wherefore he 
prayed judgment, if the aforefaid William 
ought to have or maintain his faid adion 
againft him fqr the fame, ^c. and he alfo 
prayed a return to be adjudged to him of 
all the goods and chattels aforefaid, together 
with his daimages, expences and cofts laid 
4. out 
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out by him about his fuit in that behalf; 
;ind the faid IVilliam replied, that the plea 
of the faid John above pleaded, and the 
matter therein contained, were not fufficient 
in law to preclude the faid William from 
having his faid aftion againft the faid John 
for the fame, and' that he was not under a 
neceflity, nor was bound by the law of the 
land to anfwer in any manner to that plea, 
• in the manner and form as the fame was 
pleaded ; which he was ready to verify ; 
whei^efore, for want of a fufficient anfwer in 
that behalf, he the faid William prayed 
judgment, and his damages occaGoned by 
the taking and unjiiftly detaining the goods 
and chattels, to be adjudged to him, fc?f. 
and the faid John rejoined, that the plea 
aforefaid by him pleaded, in the manner and 
fomi aforefaid, and the matters therein con- 
tained, were good and fufficient in law to 
preclude the laid William from having his 
aftion aforefaid thereof againft the faid John\ 
which plea, and the matters therein con- 
tained, he the faid John was ready to verify 
and prove, as the court fliould require s and 
becaufe the laid William had not anfwered 
to that plea, nor in any wife ,denied the 
fame, he the faid'y^A;/, as above, prayed 
judgment, and a return of all and Angular 
the goods and chattels aforefaid, together 
with his damages, &f^. to be adjudged to 
him, i^c. and fuch proceedings were there- 
upon had in our fame court before us, that 
it was adjudged, that the faid plea by him 
the faid John above pleaded, and the mat- 
ters therein contained, were good and fuf- 
ficient in law to preclude the aforefaid 

William 
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William from having his faid aftion againft 
the faid John \ and it was alfo confidered 
by our fanme court before us, that the faid 
IV. fhouldtake nothing by his faid writ, 
but for his falfe claim therein fhould be in 
mercy, (or amerced) fcf r. and that the afore- 
faid J. S. Ihould go thereof without a day, 
{or Jhould for ever be dijmijfed the court) j is^c. 
and that he fhould have a return of the 
goods and chattels aforefaid, to be delivered 
to him for ever irreplegiable : and further, 
' it was confidered in our faid court before 
us, that the aforefaid John ought to recover 
his damages againft the faid IV. by reafon" 
of the premiffes : therefore we command 
you, that without delay you caufe the faid 
John to have a return of the goods and 
chattels irreplegiable, and that you fhall 
not deliver thofe things of which you have 
made mention, which belong to the com- 
plaint of the faid William^ without our 
writ, which fhall exprefly mention the 
faid judgment; and in what manner 
you fhall execute this writ, do you nriake 
appear to us, wherefover we fhall then 
be in Great Britain^ on We 

command you likewife, that by the oath of 
1 2 honeft and lawful men of your bailiwick, 
according to the form of the flatute in th^t 
cafe made and provided, you diligently 
inquire what damages the faid John hath 
fuflained, as well by reafon of the premif- 
fes, as for his expences and cofls laid out 
by him about his fuit in that behalf; 
and the inquifition which you fhall tak^ 
thereon do you return to us at the day 
aforefaid, wherefocvcr wc fhall then be in 

Great 
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» Great Srilain, under your fcal, and the fcak 
of thofe by whofc oath you Ihall take fuch 
inquifition, together with this our writ to 
you direfted for that purpofc. Witncfs 
Kotert Lord Raymcndy S^c. 

The return \ T which day comes here the faid de- 
of a rfff^rn* J^ fcndant by his attorney aforefaid, and 
^a^fW* and ^j.^ iherifF, (that is to fay) IF. H. efq; riow 
* "^"^ b^ ^h^ returneth here, that in order to have an 
bailiff of the execution of the writ aforefaid to him di- 
libcny, and reded, he made a mandate to Sir John Hoi- 
A Mffa omittas kart^ knight and baronet, bailiff of the li- 
■"^ y^^'"" berty of our fovereign lord the king, of his 
duchy of Lamafter in the county aforefaid, 
who hath full power of returning all writs, 
and of executing the fame within the liber- 
ty aforefaid, to whom the execution of the 
writ aforefaid doth entirely belong to be 
made ; for that no execution of the writ 
aforefaid, within the liberty aforefaid, in 
his bailiwick, could be made by him, 
which bailiff made a return to the faid 
fheriff, upon the mandate aforefaid, that 
before the coming of the mandate aforefaid 
to his. hands, the cattle, goods and chattels 
aforefaid were eloined by the faid plaintiff 
to places to the faid bailiff unknown, fo 
that he could not caufe the cattle, goods 
and chattels aforefaid of the faid ( defendant y 
to be returned, as by the warrant aforefaid 
he was commanded ; the faid bailiff alfa^ 
returned, to the faid ilpieriBP an inquifition 
taken before him at F. within the liberty 
aforefaid in the county aforefaid, on the xft 
day of OStober laft paft, by the oath of 
twelve, ^c. by virtue of the warrajlt afore- 
' , ■ ' faid 
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faid direfted by the fherifF upon the writ 
aforefaid to the faid bailiff, by which it was 
found, that the faid defendant fuftained da- 
mage by reafon of the premifles, befides 
his cofts to , fand for thofc coils and 

charges to Therefore it is ad- 

judged. That the faid defendant do recover 
againft the faid plaintiff his damages afore- 
faid to by the inquifition fou-nd 
in the manner aforefaid ; and alfo 
pounds to the faid defendant, at his rcqueft, 
for his cofts and charges aforefaid, adjudged 
by the court by way of increafe, which da- 
mages do in the whole amount to 
&c. And hereupon the Iheriff is com- 
mandedi that he do not omit, by reafon 
of any liberty df the duchy of Lancafier 
aforefaid ; but that of other cattle, goods 
and chattels of the (•plaintiff) to the value 
of the cattle, goods and chattels aforefaid 
before taken, he take in withernam^ and 
deliver them to the faid defendant, to be 
detained by him until the cattle, goods and 
chattels aforefaid before taken be delivered 
by the (faid plaintiff) and in what man- 
ner, {3c. the iheriff fhall make appear, 

/^^ RGE the fecond, fc?^ greeting : a retomy 
Whereas A. B. lately in our court be- habend' a. 
fore us at Weftminfier^ was fummoned to ^^^^^^^1^ f^ 
anfwer to C D. in an aftion, wherefore he § £,".j ^f^^^ 
took nine cows, the cattle of him the faid plea in bar to 
C. and unjuftly detained them, againft fure- an avowry, 
ties and pledges, ^c. and the faid J. ap- '^'^^^- ^'^^'^ 
pearing in our fame court before us, for a ^^^* 
certain reafon by him alledged in our fame 

court. 
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court, in his own right, and t^he right of S. 
his wife, well avowed the taking of the 
faid cattle in the place in which, &c. to be 
juft, for 9 /. rent due and in arrear from 
him the faid C to the faid jf. and S. for 
one half year, ending at the fcaft of the 
annunciation of the Blefled Virgin Mary 
next before, fcf ^. {as in the avowryl for on« 
mefiuage, i^c. with the appurtenances in 
IV. demifed by them the faid A. and S. to 
the faid C. whereupon the faid C. though 
folemnly called, did not appear, nor doth 
further profecute his faid writ i wherefore 
it was confidered in our fame court before 
us. That he and his pledges for profecuting 
fliould be amerced, and that the faid yf. 
might depart the court thereon without a 
day, and fhould have a return of the faid 
cattle : therefore we command you, that 
without delay yOu return the faid cattle to 
the faid C. and you fhall noi deliver them 
at the complaint of the faid R. without 
.our writ, which fhall exprefly mention the 
laid judgment; and in what manner you 
execute "this writ, you make appear to Us 
in three weeks from the day of St. Michael, 
wherefoever, (^c. and have you there this 
writ. Witnefs, (^c. 

A retorn* ha^ t^E ORGE the fecond, fcf r. greeting : 
henf upon a ^^ Whereas 7*. E. lately in our court ^be- 
J"^S:"»«||^*- fore us ztlVeJiminJiery was fummoned to 
prafntiff by ^nfwcr to R. B. in an aftion wherefore' hfc 
defaplc. took fcvcn COWS, the cattle of him the 
Lilly's Eotr. faid R. B. and unjuftly detained them, 
^■37- againft fureties and pledges, ^c. as he al- 

ledgedi and the faid R. afterwards made 

default 
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default in our faid court before us ; where- 
fore it was confidered in our fame court 
before us, that he and his pledges for pro- 
fecuting fhould be amerced, and that the 
faid ST. might depart the court without a 
day, and fhould have a return of the cattle 
aforefaid : therefore we command you, That 
without delay you return the faid cattle to 
the faid T. and you Ihall not deliver them 
at the complaint of the faid R. without our 
writ, which fliall exprefly mention the faid 
judgment ; and in what manner you execute 
this writ, you fhall make appear to us in 
three weeks from the day of St. Michael, 
wherefoever, &fr. And have you there this 
writ, Witnefs, 6?r. 



Second deliverance. 

K. B. 

r^EORGE the fccond, to the fherifF of A writ of r«- 
^^ Ejfexy greeting : If ST. JV. fliall give you "«^ ^^^'''^'- 
fecurity that he will profccute his claim, ^-^H}^ 3^^ 
and alfo to return the cattle, (* which in 503/ 
our court before us were lately adjudged to 
T. J. through the default of the faid T.W.^ 
if a return thereof fhall be adjudged ; then 
do you caufe thofe cattle without delay, (or 
forthwith) to be delivered to the faid T. IV. 
and by fureties and fafe pledges compel the 
faid i. J. that he be before * us in "three 
weeks from the day of St. Mi<hael, where- 
foQver we fliall then be in Englandy^ to an- 
fwcr to the faid "T. IV. for taking and un- 
juftly detaining the cattle aforefaid ; and 

have 
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have you there the names of the pledges, 
and this writ. Witnei's Philip Ijord Hard- 
zvickey the a 8th day of November in the 
ninth year of aur reign. 

K. B. 

Another QEORGt the fecond/ tSc. T6 the fhe- 
^orm. riff of EJfeXy greeting : If C. D. fhall 

Thff. Brev. ^j^^ ^^^^ fecurity that he will profecute his 
^^^^'' daim, and alfo return the cattle which in 

our court before us were lately adjudged 
to vf. B. through the default of the faid C. 
we command you, that if by means of 
our writ de retorn' habendo lately direfted 
to you for that purpofe, you have made a 
return of the faid ,cattle to the faid C. D. 
then do you caufe them to be delivered to 
the faid C D* and by fureties and fafc 
pledges compel the faid j1. that he be be- 
fore us on the odlaves oiF St. Hilary j where- 
foever we fhall then be in England, to an- 
fwer to the faid C. for taking and unjuftly 
detaining the cattle aforefaid ; and have 
you there the names of the pledges, and 
this writ. Witnefs, tf^. 

K.B. 

^he entry of n^ F. by j4. B. his attorney, offers (or 
an award of • tenders} himfe^f on the 4th day againft 
this will. ff^^ q-^ Qf ^ pi^^^ ^Qj. i^ ^^ aSiicn) where- 
fore he took the cattle of the faid IV. ST. 
and unjuftly detained them, againft fure- 
ties and pledges ; and he came not, and 
the plaintiff was there, &fr. therefore he 
and his pledges, to wit^ John T}oe and 

Richard 
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Richard Roe^ are amerced> ^c^ and the Mi/irUeriia. 
faid y. F. may depart the court thei;efrorn 
without a day, iSc. and nnay have a rcr ^'«' <^«^ 
turn of the cattle aforefaid, fcf^, and af-* 
terwards, (to wit) on the oftaves of St* 
Martin then next followixxg, before our 
fovereign lord the king at PFeftminJler, 
conaes th* faid JV. by J. B. his attorney, 
Ttnd, by virtue of the ftatute in fuch cale 
made and provided, prays his majefty's 
writ of Jecmd deliverancey &c. and it is 
granted him, £s?r. returnable on the oftaves 
of St. Martitty wherefoever, ^c. th« fame 
day is given to the faid 7*. F. 8cc. 

The difference hetiM^een this Writ in the com^ 
mon pleas from the former , is no othertvije 
than at tbefirji ajierijk in the Jirft writ be- 
forey you Jay y which in our court before 
our juftices at IVeftminfter were adjudged Thef^ Brcy-: 
to T. J. through the default of the laid 303* 
T« TF. And at the Jecond afteriji you Jay y 
that he be before our juftices at TFeJl-- 
minftery in three weeks from the day o£ 

t St. Michael, to anfwer, ^c, 

cs. 

QEORGE the fccond, 6?r- To the ihc- A writ of/e- 
rifF of Effex, greeting : Becaufe Le^is ^^^ r*^*V*^: 
B. in our court before our juftices at PTeJi- uken 
minfter, hath giveii you feci^rity that he officBren 
will profecute his claim, and will alfo 348. 
make a return of thofe cattle which ia 
our fame court were adjudged to Stephen 
R. through the default of the faid i. if 
4 retup thereof be adjudged to hinr: , 
T there- 
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therefore we command you, that with- 
out delay y<yu . caufe a marc which you 
have taken in witbernamy of the cattle of 
the faid L. to the value of the cattle for- 
merly taken, to be delivered to the faid 
L. and compel the faid S. by fureties and 
fafe pledges, that he be before our juftices 
zt IVeJirHinJter on the o^tzves of St: Hilofyy 
to anfwer to the faid L. for takkig hnd 
unjuftly detaining the catile aforefaid ; and 
have you there the rfames of the pledges, 
and this writ. Witnefs Sit Thomas Reive^ 
Knt. the 28 th day c^N&vemier in the ninth 
year of our reign. * 

The return pf TJ'Y virtue of this ivrit to me direAed, 
« wrk bf fe- Jfj I have caufed to be delivered to the 
cond deliver- 'vv^ithin named L. his cattle within men- 
*"^^* tioned, as I am within commanded to do : 

the plet^ges within named arc y^bn Denn 

and Richard Fenn. 

y.D. Efqj iheriff. 

Capias in ff^ithemam, 

QEORGE the fecond, i^c. To the fhe- 
rifF of Suffolky greeting : Whereas we 
, lately commanded you by our writ, that 
wherea^ T. B, gentleman, had been at- 
tached by our writ of fecond deliverance, 
"to appear in our coiirt before us, tb an- 
'' ■ fwcr to J. S. in ah action, wherefore he 

took the cattle of the faid J. a«d iJnjuftly 
detained them againft furc'ties and pledjges, 
and the faid J. S. in oiifr I^itte court made 
default ; wherefore it was cohfidered in 
cnir fame cpurt,. that the faid T. B. ibouJd 

. depart 
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depart hence without a day, and that the 
f;iiid 7- S. and his pledges for profeciiting 
fhould be amerced ; and that the f^id ST. j8r 
fhould have a return of the cattle afore- 
faid irreplegiable ; and that you without 
delay Ihould make a return -of thofe cat-- 
tie to the faid T. B. to be detained by him 
irreplegiable ; and in what manner you 
Ihould execute tliat writ, you Ihould make 
known to us [fitcb a returni wherefoever 
we Ihould then be in England-, and you at 
that day returned to us, that the cattle 
aforefaid were cloined by the faid T. S. to 
places unknown to you, fo that you could 
not return, or deliver thofe cattle to the 
faid T. B. as you wa^ commanded by the 
faid writ; therefore we command you, 
that you take fo many cattle of the faid 
J. S. to the value of the cattle aforefaid,* 
before taken by the faid J. S. in wither- 
rumy and deliver them to the faid ST. B. to 
be kept by him irrepkgiable, until you 
can make a return of thofe cattle before 
taken, to the faid T. B. and lYi what man- 
ner you fliall execute this our. mandate, do 
you make ^pear to us on the oftaves of 
St. Hilary J wherefoever we ftiall -then be in 
England; and that you caufe further to be 
done therein, what . of right, and accord- 
ing to the laws and cyftoms of this our 
kingdom ol Great Britain^ we jfhall fee 
'meet to be done; we alfo command you, 
that if the faid 7*. B. fhall make you fe- 
cure of profecuting his claim, and of re- 
turning the chattels aforefaid, if a return 
thereof fhould. be adjudged, then do you 
compel the faid % i*. by fureties and fafe 
T 2 . pledges 



! 
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pledges, that he before us [Jucb a ritUT7i\ 
whcrcfbever wc Ihall then be in Englandy 
to anfwcr as well to us for the contempt, 
as to the faid T. Bs for his damage and 
injury done him in this cafe ; and have you 
there this writ. Witnefs, ^c: 

A rif^Mi /« QEORGE the fecond, (^c. To the (he- 
^iihgrtam, riff of E. greeting : Whereas we have 

opoBawrit ^fj^jj commanded you, that you fhould 
%£iari'fa'' i^^^V ^^^ without delay grant a replevin 
^Vt/. to R. E. of his chattels (to wit) of thofe 

which T. 7*. and J. C. had taken and unjud- 
ly detained (as it is faid) according to our 
writ before delivered to you, or that you 
ihould be before us [fuch a return] where- 
foever we ihould then be in England^ to 
(hew us a reafon, why you negle&ed to 
execute our mandates fo often diredcd to 
you : and you at that day made a return 
xo us,* that the chattels aforcfaid were 
eloigned by the faid T. T. and J. C. out of 
your bailiwick to places to you unknown, 
fi> that you could in no wife grant a re- 
plevin thereof to the faid R. Therefore we 
to(nmand you> &?f, [ms in the former'], 

A capias in f^EORGE the fecond, i^c. To the Ihe- 
7''^a%^/or. riff of the city of G. greeting: Where- 
^^^I^SJnJo, ^s ?• P' ^^ lately fummoned in our court 
after an a-' bcforc US, to anfwer to J; IV, of a plea 
vowry and a [or in an a6Ho7t] wherefore he on the 28th 
rj/zi.ag*inft j^y of Jpril [in fucb a year] at the city 
fhlSlSgtofG. (to wit) in a place there called P. 
had taken the cattle of the faid J. to wit> 
The dcglara* twenty Iheep, and impounded and unjuftly 
^*o«»» , detained them, againft fureties and pledges, 
4 until. 
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until, i^c. (as he declared) i and the faid* 
5^, P. appearing in our faid court, for ^ 
certain reafon therein alledged by him, 
well avowed the taking of the faid cattle The avowry, 
in the faid place where, fcfi". to be juft, 
l^c. for damage-feafant therein j and the Default. . 
faid J. W. afterwards in our fame court 
4nade default : wherefore it was confider- 
cd there, that they and their pledges for 
profecuting fhould be amerced, f*?r. dnd Mi/trUorJiat 
that the faid J, fhould be difmifled there- 
from without a day j and that he jhould ^w ^i>. 
have a return of the cattle aforefaid : 
therefore wc lately commanded you, that Return of ibe 
you fliould without delay make a return ^•^*^** 
of the cattle aforefaid to the faid J. P. and 
that you fhould not deliver them at the Second deli- 
defirc of J. W. without our writ, which ver^ncc, 
fliould exprefsly mention the judgment a- 
forefaid ; and in what manner you fhould 
execute that precept, you fhould make 
appear to us \on the return\ wherefoever 
we fhould then be in England \ we alfo 
lately commanded you, that according to 
the ftatute in fuch cafe made and pro- 
vided, you fhould diligently inquire by the 
oaths of honefl and lawful men of your 
bailiwick, what damages the faid J. P. 
hath fuflained, as well by reafon of the 
prcmifTes, as for his expcnces and cofts 
laid out by him about his fuit in that be- 
half; and that you fhould return to us at 
the time aforefaid, the inquifition which 
you fhould take thereon, under your feal 
and the feals of thofe perfons by whom 
you fhould take the inquifition, together 
T J with 



Elortgata re* 
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with . this writ ; and you at that day re- 
turned to us, that the faid cattle had been 
eloigned by the faid J. IV, to places un- 
known to you ; for which rcafon you 
could not return thofe. cattle to the faid 
J. P. and you alfo returned a certaih in^ 
quifition taken before you in the city of G. 
in the county of the faid city, on the 
19th day of April [in /neb a year] whereby 
it was found, that the faid J. had fuflaihed 
damages by reafoii of the premifles, be- 
fides his cxpences and cofis laid out by 
him about his fuit in that behalf, to 10 s. 
and for his expences and cofts to ad. 
Therefore it was adjudged, that the faid 
y.P. Ihould recover againft the faid J. /K 
his damages aforefaid found by the inqui- 
fition aforefaid ; and alfo 10/. awarded by 
our court before us, to the faid J, P, for 
his expences and cofts by way of increafe 1 
which faid damages in the whole amount- 
ed to 10/. 10 J. ad. and that the faid 
Withmam. J. W. fhould be amerced \ therefore wc 
command you, that you take fo many 
cattle of the faid J. W, in your bailiwick^ 
in withernam^ ^nd without delay caufe 
them to be delivered to the faid J. W. to 
be detained by him irrepiegiable till he will 
make a return of the faid cattle before 
■ taken to the faid J. B* and in what man- 
ner you Ihall execute this our writ, do 
you make appear to us on the odaves of 
St. Hilary^ wherefoever wc Ihall then be 
in England : we command you alfo, that 
you take the faid J. fF.ifhc (hall be found 
in your b4iiiwick, and keep him fafely, fe 

* that 
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that you have his body before us at the 

time, aforefaid, wherefoever we (hall then 

be in England^ to fatisfy the faid J. P. for 

the damages aforefaid ; and h^ve you ther^ Thef. Brcv. 

then this writ. Witnefs, i£c. 62. 
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PRACTICAL DIRECTIONS 

As to the making of a diflrefs for rent» 
and fuing a replevin, 

TH E landlord himfclf may make the 
diftrefs : but it is generally made by 
fome other perfon employed by the land- 
lord for that purpofe ; in which cafe, the 
landlord muff give to the perfon he cm- 
ploys, a warrant or authority in writing, 
called a warrant of diftrefs, which is ufu- 
ally in rf^c following form : 

' To Mr. A. B. my bailiff, greeting : 

* Diftrain the goods and chattels of C. D. 

* [the tenant] in the houfe he now dwells 
' in, [or, on the premiiTes in his poiTeffion] 

^ fituate in — ^ in the county of ■ 

' for -^ — pounds, being two year's rent, 

* [or, as the cafe is] due to me for the 
' fame at Michaelmas [or, any other] day 
^ laft ; and for your fo doing, this Ihall be 
^ your fufficicnt warrant and authority, 
« Dated the ■' ' ■ day of -^ 17 , 

fr. r: 

Being legally authorized to diftrajn, you 

enter on the premifffes, and make a kU 

Ante 43. fure of the diftrefs. If the diftrefs be made 

in a houfe, yo\j feize a ch^ir or other piece 

of 
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of furniture, and fay, * 1 feize this chdr 

* [or, whatever it be] in the name of all 

* the goods in this houfe, for the fum of 

* pounds; being two year's rent 

* [or, as the caie is] due to me [or, to 

* H^. T. your landlord] at Michaelmas [or, 

* afly other] day laft, [and if the diftrefs 

* be made by any other than the landlord, 
' you add] by virtue of an authority from 
' the faid W. ST. for that purpofe/ 

You then proceed to take an inventory 
of fo many goods, as you judge will be 
fufficient to cover the rent dittrained for, .. 
and alfo the charges of the diftrefs. Hav- 
ing done this, you make a copy of the 
inventory, according to the following 
form : 

' An inventory of the fcveral goods and 

* chattels diftrained by me A. B. [the di- 

^ ftrainer] the day of — in the year 

' of pur Lord in the houfes, out- 

* houfes, and lands [according to the cafe} 
' of C D, [the tenant] fituate in r— — in 

* the county of [and if the diftrefs be 

* made by any other than the landlord, 
^ fay, — by the authority and on the behalf 

* of^. T. your landlord] for the fum of 
' pounds, being two years rent, 

* [or, as the cafe is] due to me [or, to 
' the faid fF. 7*.] at Michaelmas [or, any 
^ other] day laft/ 

In the dwelling-houfe i 

One table. 

Six chairs, fcfr. 
In the cow-houfe : 

Six cows. 

Two calvci, (^c. 

At 
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At the bottom of the itiTCntory you fub- 
fcribe the following notice to the tenant : 

' Mr. CD. 
. ^ Take notice, that I have this dajr di- 
' ftrained [or, that as bailiff to fV. T, your 

* landlord, I have this day diftrained^ on 
\ the premifles abovementioned, the fevcral 

* goods and chattels fpecified in the above 

* inventory, for the fum of pounds, 

* being two years rent [or, as the cafe is] 
'* due to me [or, to the faid IV. f.] at Aft- 

* chaelmas [or, any other] day laft, for the 

* faid premifles j and that unlefs you pay 
' the faid rent with the charges of diftraining 

* for the fame, within five days from the 
'♦date hereof, the faid goods and chattels 
' will be appraifed and feld according to 
' law. Given under my hand, the ' " 
' day of in the year of our Lord 

Ante 5^4. A true copy of the above inventory and 

notice muft either be giyen to the tenant 
himfelf, or left at his houfe j or, if there 
be no houfe, on the mofi: notpriqus place 
on the premifles. And it is proper to have 
a perfon with you when you make the dif- 
trefs, and alfo when you ferve the inven- 
tory and notice, to examine the inventory, 
and to atteft, if there beoccafion, the regu- 
larity of the proceedings. 

The fafeft way is to remove the goods 

immediatelyj and in your notice to ac- 

cjuaint the tenant where they are removed : 

but it is noyf moft ufu.al to let them re- 

/ maia 
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m«m on the premifles, Apaving a man in 
poffeffion; till you arc Intitled by law to 
fell them, which is on the feventh day^ Ante 53* 

If the tenant require further time for the 
payment of the rent^ and the landlord 
chufes to allow it, he muft take a memo- 
randum in writing from the tenant, in the 
following form : 

Memoranduniy That I C D. do hereby 
confent and agree, that IV, T. my landlord, 

who hath this day [or, who on the 

day of laft] diftrained my goods 

and chattels for rent, in a meffuage or 
dwelling-houfe [according to the cafe] 

fituate in-— in the county of ■- 

iKall continue in poffeffion of my faid 
goods and chattels in the faid meffuage or 

dwelling-houfe for the fpace of - 

from the date hereof; the faid PF. T. hav- 
ing agreed to forbear the fale of the faid 
goods and chattels for the faid fpace of time, 
to enable me to difcharge the faid rent. 
Ani. I the faid C D. do hereby agree to 
pay the expences df keeping the faid pof- 
feffion. As witnefs my hand the ' 
day of — — in the year of our Lord — . 

C. D. 

This memorandum is made, that the Ibid, 
landlord may not be/ deemed a trefpaffer, 
which he otherwife would, for continuing 
in poffeffion beyond the time, which is 
limited by aft of parliament for the fale of 
the diftrefs. 

But if there be no .allowance of further 
tjrpc;, yoii fearch the flieriff's office, on the 

feventh 
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feventh day, to fee if the goods have been 
replevied ; if they have not, you repnir to 
the prcmifles; where, if the rent and 
charges of the diftrefs are not paid, you 
fend for a conftable and two fworn ap- 
praifers, who having viewed the goods di- 
ftraincd, the former muft admiiiifter to the 
latter the following oath : 

' You and each of you Ihall well and 
' truly appraife the goods and chattels 
' mentioned in this inventory, \^tbe con- 

* Jial^/e at the fame thne holding the in- 

* ventory in his handy and Jhewing it to the 

* apfraijers] according to the beft of your 
' judgment. So help you God/ 

You then indorfe on the inventory, the 
following memorandum : 

^ Memorandum, that on the — — day 
*> of in the year of our Lord — — 

* G. H. of&c. and J. K. of 6fr. two fworn 
' appraifers, were fworn upon the Holy 

* Evangelifts, by me L. M. of &c. con- 
' ftable, well and truly to appraife the 

' goods and chattels mentioned in this in- • 
' ventory, according to the beft of their 

* judgment. As witnefs my hand, 

L. Af. conftable.' 

Prefent at the time 

of fwearing the faid 

G. H. and 7. K. 

' as above, and wit- 

nefle$ thereto, 

Q. P. 
P. S. 

And 
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And after the appraifers have valued the 
goods, you go on with the ihdorfement on 
the inventory, as follows j 

' We the abovenamed G. H. and y. K. 
^ being fwora upon the Holy Evangelift^ 
^ by L, Af. the conftable abovenamcd, 
' well and truly to appraife the goods and 

* chattels mentioned in this inventory, ac- 
' cording to the beft of our judgment, and 
' haying viewed the faid goods and chat- 

* teis, do appraife and value the fame at 
^ the fum of -^— — pounds. As witnefs our 

^ hands, the day of in the year 

\ of our Lord . 

7 K \ ^^^^ appraifers. 

When the goods are thus valued, it is 
ufual for the appraifers to buy them at their 
own valuation -, and a receipt at the bottora 
of the inventory, witneffed by the confta* 
ble, is ufually held a fuffiqient difcharge. 
But, if the diftrefs beof confiderabl^value, 
it is much more advifeable to have a proper 
bargain and fale between the landlord, the 
conftable, the appraifers, and the purcha- 
fer. 

The goods taken in diftrefs being dif- Anu^j. 
pofed of, you dedudt from the amount of 
their produce the rent in arrear, and all 
(eafonable charges attending the diftrefs; 
after which, the overplus (if any) is to be 
returned to the tenant* 

If the tenant means to replevy the di- 
ftrefs, he muft, within the time allowcc^ 
him by the ftatute for that purpofe, ^hac 
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is, 'within five days after he has notice of 
the diftrefs, take with him two houfe- 
keepers, living in the city or county where 
the diftrefs was made, and go to the flie- 
rifF's office of fnch city or counify j where 
Ante 68. he muft enter into a bond, with the two 
houfe-keepers as fiireties, in double the 
value of the goods diftraincd, conditioned 
for the profecution of a fuit in replfevin; 
againft the diftrainer, with efFeft ; and fof 
returning the goods, if a return thereof 
ihall be awarded. Upon this, the (herifF 
will direct a precept to -one of his^ bailiffs ; 
and. by that means, ,the poffeflion of the 
goods will be reftored to the tenant, to 
abide the event erf" the iliit in replevin. 



1 



T'ABhE 



T A B L E 



OF THE 



PRINCIPAL MATTERS. 



Abatement. 

THE writs of pone and rscordari are 
not abateable. Page loS 

If two perfons diflrain an ox, 6fr. and make 
different avowries, *both fhall abate. 146 

Difference between pleas in abatement in 
..replevin, and in other aftions. 1,26 

Difference -between pleas ifi abatement, and 
in>bar, Hid. 

Property in defendant t^r a ftranger, or in 
defendant and a ftranger, may be pleaded> 
in abatement. 127,8 

<:eptt in alio loco, may be pleaded in abate- 
ment. 128 

^Where the time is material, it may be tra- 
verftd by the defendant > ^nd fuch plea k 
in abatement. 129 

Accedas 



TABLE of the Principle Matters. 
Accedas ad curiam. 

The accedas ad curiam is a writ to remove a 
plaint in. replevin out of the lord's court. 

Page 112, 113 
Such plaint, when renwved, is called a re- 
cord. 116 
Acceptance. 

At common law, if the tenant was dilleifed, 
and the lord accepted rent from the dif- 
feifor, it worked ^h eftoppel between 
the lord and diffeifor. 152 

Addition. 

If the defendant be without addition in the 
plaint, he Ihall have no addition in the 
rscordari. 113 

Aid. 

At common law, the lord might diftrain 
for KID pur file marriety ^xA pur f aire fitz 
chevalier. 7 

Aid prier. 

At common law, the leflce for years orth^ 

very tenant, in Cafe the lord avowed on 

a ftrangcr, might pray in aid of his 

. leffor, and oblige the lord to avow on 

• him. ^$ 

Alias replevin. 

If the llierifF do not execute the originaf 
writ, the plaintiff may have ar^ allies re- 
plevin. 72 

Or 
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Of he may fuc Jt out yfith the original 
writ, and deliver it to the Iheriff in the 
firft inftance. P^ge'j^ 

And he may infcrt therein the daufe of 
f vil catifam neHs ftgnifiees^ &c. 72, 76 

And then it is returnable in the king's 
)>ench5 common pleas, or chancery « 71^ 

■\ ■. , ■ 76 

And determines the fljerifF's vkmtiel power. 

v . . 73.77 

Bi|t othcrwife it is vicbntiel, as the firft 

writ, 76 

Amends. Stt Tenders . , 

Amerciaments. 

r 

The difference between fines ^nd amefcii- 
ments ; and by whom the lattfer are ifn- 
|)ofed. 14 

Amerciaments impofed in ^;^e leet or ffie- 
riff's torn, or at the feffions, may be 
levied by dijiringas. 1 2 

And the diftrefs may be either fold cfr ifn- 
pounded. 1 8 

But an anrierciament in a court-b.^ron cannot 
be levied by diftrefs. 11, 15, 16 

Unlefs the lord can preferibe in the diftrefs. 

16 

Or the court-barbn belong to the king's 
manor. .17 

The proper remfedy for an amerciament in 
a court-baron is an aftion of debt, i i, 20 
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Afpearanct. 

The partifcs may appear in replevin in any- 
other term than that in which the (herilfF 
makes his return on the alias or fluries 

. replevin. Page 76 

If th« plaintiff declares in the eouFt above, 
on the return of the alias or fluries reple- 
vin, the method, to oblige the defendant 
to appear, is by attachment. 7Sj 78 

If the defendant's claim of property be 
found againft him, he muft appear in 
perfon, and not by attorney. 100 

Wherever day is given to the defendant,, 
there cannot be judgment againft him 
before ^pearance. 107 

Where, by the plaintiff's appearance, tho 
parol was held to be wcU rernqved, though 
the taking was in one county, and the re- 
cordari iflucd to another* i \ 

jjppendiXn 

Precedents of pleadings in replevin. 187 

Attachment. See Procefs. 
Jvcria caruca. . See Diftrejffei. 

JftxQwry^ 

If a diftrefs be taken on the high road, 
the tenant cannot avoid it by his avow- 
ry. 40 

Dcfcription of an avowry^ XZ'^ 

The 
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The difference between an avowry and 

. juftification. Page 131 

At comnion law, the avowry nauft h|ve" 

been on the very tenant. 134 

But by the ftatute of 21 H. 8. r. 19. it was 

fufficient to avow as on land holden 
* of the lord. ibid: 

Except the land had been granted to the 

king by th^ tenant, 135 

Though if the lord had purfged the tenant'^sr 

bcafts, and taken them off the land, he 

might have avowed on the ftatute of 

Ti.%. -^ . 134 

And he might have avowed on that fta- 

tut.e> though the tenant had been named,' 

ibid. 
The mode af avowing oq the ftatute of 

H.8. . 135 

The mode of avowing on the 11 G.' 2. 

c. 19. > 139 

In what cafes it is neceflary to lay a feifin 

in the avowry, and in what not. 135, i^c. 
In avowries the place laid in the declaration 

may be travcrfed, but cannot be varied 

ftom without a traverfe. ? 1-45 

When a man avo'ws in his own right, die 

form is bene advocate when h^ mahes f*- 

nufance in right of another, kene ^opiQvJt. 

ibid. 
But ben€ cognovit h^th bc^n held gopd on 

demurrer, where the defendant avowed 

in his own right. ibid. 

An avowry for rent in aprear tempflt^ cnp^ 

iionisy without faying,, quod adbuc*^ aretro 

exijiity is good. ' ibid^ 

A baron concluded his avowry for arrears 

of '^a rc;ht-charge due to the fcqrie before 
U » cover- 
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corcrwrc, as for vareus due to hiitt- 
felf> and yet it was held good. Page ij^ 

If one avows as adminiftrator, tbo^h he 
has no right as (bch, yet if it appear that 
he has nght Jure proprioj he fliall recover. 

ikid. 

If a man avows for an entirety^ and hath 
only a right to a moiety, he cannot re- 
cover. 145 

Therefore jointenants artd coparceners muft 
fever in avowry. iUd. 

And if one of them diftrain, he muft avow 
in his own rights and as bailiff to the 
other. il^ul. 

Tenants in coffHnon mull make feveral 
avowries. 146 

Where leflbr avows for part of half a 
year's rent, he muft fliew how the reft 
has been fatisficd* ^45 

Where executors avow on the ftatutc of 
32 ffi 8. for arrears of a rent. in fee 
granted to their teftator, they muft (hew 
that the lands continue in the hands of 
the tenant in whofe time it incurred. iUJ. 

Two perfons cannot make feveral avowries 
for an ox, &c. 14$ 

In an avowry for an heriot, bene cagmvit 
eapHonem in ftitd^ Ucoy without feyihg, 
tempore quo y tSc. is good. ibid. 

Avowry muft- not be for an JJeriot ^gene- 
rally, but mutt be for the bcft beaft. 

ihid. 

^fendaht cannot avow on a writ of recap- 
tion, as hetnay in replevin. 181 

• * Boron 
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A bn^QA concluded |ii^ avc^ry;, fqf arrears 

qf a ren?-chara?j.du^ to tl^ feme Jbe- 

- fore ^ coverture^ a| ^r .ari;€;aw ducr to 

Jiimfelf, and yet it was hcid good, ^age 

•-:;•. ••.--. •' .- . -144 

Feme ^ may- avow as ajirpiniftr^^fix of her 
l^aron^ for arrears of a ren^-^charge grated 
to baron and feme during the life of the 
feme. .1 v 144 

Baron alone may brihg replevin for the 
goods of his wife> . token whilft Ihe was 
fole, .... 123 

A penalty inflia^sd'bn vth« breach of v a 

• b^e-kw nnay be tevied by diftrefs. " .23 

"But fuch^ rcoiedy ttiuft: be givdn by the 

' powet that madethe bye4aw; ibid. 

ThQugk a prefc^iption to dfftraiiv will be 

fufficienit. - 24 

The ful^e^ ciannot be imprifoned for tKe 

breach of a bye-law, 23 

The caption is one of thp points complained 

of in the replevin. 59> 7^ 

j4.nd it muft be proved at t^e plaqe laid ia 

. ; the declaration i or, jwp^ tiie general UFue, 

the plaintiff will be nonfuited. 13d 

Where a diftrefs^ is taken id a county, and 

impounded in a liberty, the fheriff of the 

xcttmty may eater the liberty to naake Pe- 

4. plevin without any previous irajftant. 

.v. /. -: 7^ 

:ti. .. U 3 Certiorari. 
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• Certiorari. 

A. certiorari is to remove proceedings 

'-out- of a court of circumfcribed autho- 

• rityi to enable a fupmdr cpurt to grant 

execution. Page 1 17 

And the inferior court muft fend up the 

•whbK record in the plight it iw^s when 

the writ came. ' * • ibid. 

Common. See Dijirejfes. 

'/ A' Cojis. 

^Ke pkintifF in replevin fliall recover cofts> 
by the Rztutt 6{ Clocejiery c. i. 165 

.Tjif 4efpndant in replevin. Ih^ll recover 
- JngU cofts, by^the 7 H^ 8.. c. 4. tjie ai H. 
&rf c.^1^4 the 4 Jac, I. c. 3. and the 17 
Car. 2. (•• 7c :^:;: i66j 167 

AnjfJ, jic.ljirfl recover double co&si bjj the 
. II G. a. c. 19. : 167 

An e^Xe£^jft|;;(;4cfendant) is intitlcd .to coft$. 
. .1 • . • . .,J66 
The 8 & 9 f/^. 2. f . 4. refpefting defen- 
dant's colls, does^ not extend to actions 
of replevin. 167 

' - Courts. 

' Of tKe eourt-leet. \ ii 

Of the court-baron* 15 

Damage feajant. 

A maii may diftrain bcafts that are damage 

feajant.. ^ V • . 24 

Tho* he be only a commoner. ihid. 
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But where tker^ ;s a Colpur of right fof 

. putting in. . cattle, a . corpriioner cap- 

riot diftraih tl;iem>. . -^ 'Page 2^ 

No ] man caji ...difc ain for daimage feajant^ 

but* on the place where thedamage was 

done. ' '; . ^^' ihid^ 

Nror. cari one beaft be taken for damage 

"•. done by niiahyr ^"\ '-. '\^ . ihJ. 

Wheo the lord was • permitted to wage his 

. law as ,tp the fufEciency, . ot a tender, the 

tenant, if he prevailed, recovered da- 

magesi- ^ :^- , V , ...,•• ^^ 

S05 he {hd\V niiid recover damages, if the 
tender be -found fuffipcnt by a juiy. 6j 

Diimages are, recoverable, againft the Ihe- 
r\ff, if he make a falfe,return in reple- 
vin. ^ ;- *. ,.. ' • 7j 

The defendant liiall have damages in a 

witbenfamy i( elongata be returned on a 

, ^rit de reiorno hahmdo. V q6 

Damages are recoverable on a falfe claim 
of property* 100 

A juftification in replevin covers, the de- 
fendant from damages. 13a 

Day in court k , 

tKe defendant has'no day ill cotirt by the 
writ of replevin* ^ 7^ 

Biit^ in fuch* cafe, he is brought in by at- 
tachment. 7i>7^ 
Sq, the defendant has no, day iii courtj oil 
. *the returh of the alias and fluries replc- 
^vtn, 74>77 
U 4 And 
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And therefore the parties may. appcajr and 
plead in anjr other term man that in^ 
which the writ replevin was returned- P.74 
For the fame reafon, the plaintiff is not 
^ dcmandable, on fuch return, under pe- 
ril of a honfait. 78 
But the defendant muft appear at the re-, 
turn x>fxhi plurieSi or' a witbemam will 
iffueagainfthim. ibid. 
And if he do not appear, he may be brought 
in by attachment and capiat. 7S>78 
If the defendant appear oa the return of 
' the ai^ias' or pltcries, hti may oblige the 
plaintifFto declare, by riile of court. 74 
Or he may have a fpecial writ; in the nature 
' of j^venirey to, warn the plaintiff to come 
in and profeOtite. ; * * ^ 79 
And the qefiendant ftall hatvc the Hide writ 
"VVTiere there is a vitious^jpo^^,' which does 
itot'gtTe'hirrt a^day in tburt, thid. 
fe withernam y,th& d^fend^nt fhall have? 4, 
' day m Qoivtx, hy attachment. ' ^82 
Tlht-Mrk de'p'Oprietate probanda gives the 
dcfend^t a day in court: * ^^ 

The declaration in replevin is little more 

than a recital of the writ. 1 24 

Tho' it muft not only contain a venue, but 

* miiit: fhcw the t&cus in q^uo. tbidl 

Sut i£ the defendant ]^lpkd non^. cepif, thi% 

makes the count good. 125 

Where the flieriff reti^^ns r^pteigiari feci^ 

tho^ the writ be^in the detinet, pxc count 
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may be in the detinuif i hut, i£, there be 
no delivery of the cattle, it rnuft be in 
th^detiiuL , J'^g^ I'^S 

When ^ caufe is removed out of the coun- 
ty court, the plaintiff muft declare* V^ 
novo. * . -\^3 

%0y^ he muft declare de novo, on the! re- 
moval of a caulib by habeas corpus. 114 

The defendant may compel the plaintiff 
to declare in replevin, tho' he hath no 
4sj?i»cowt. . n .7^ 

V' DdiSla. ■ , ^' - 

Of the gravicra et minora delist a. ** 14 

. T^emurrer* - .,.; 

tr-nlefs th€ locus in. q%0. b^ mentioned in 
the dcckration, the defendant juay de- 
mur, ... ^'^^ 

If the writ be recited. in the detinet^ ^nd the 
count be in the detimiJ-y the defendant 

... / . ^I>elentfon. , . ' '_ ;r - /- 

The;dct6itton of the'dSftrefi 'fe 'cme of the 
pbmts complained of in' the re{)levit^/'59 

And fuch detention is trnlawfiif, 'after nie 
making of a fuffigi^nt . fender ; if fuch 
tender be made before^ the diftrefs is 
impounded., * - > 4% 5? 

Qi'i after judgment for* the avowant i 'tho' 
it be for a return irre^lovifable. 6t 

la what manner the legality of the, deten- 
tion was antiently tripd^ . fij, (kOi 

The prefeht mode of tryijQg^ \u • ' 6 j 
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For toll ia a fair or market. Page 21 

For an aaierciaoiem on a tovnihip. 22 
for a penalty mfli Aed on the breach of a 
bye-law. 23 

HocdoiMphfctyiatt^ 24 

What tbinis ure difirainaUe. 
All chattels ai^ diftFaiaAble dam4ge-foqfitnt, 

Diftrefles at common law being kkyHkt na- 
ture of pleJfes, 06thing wnldi -te dtf- 

trained but what might be retnrncd in 

Jpech AwA ^a^iSM^. ,: ;r. ^6 

Therefore nsQM}! cannot be 4iftrauicd> ex- 

. cept it be.kt.ar Ng* 23 

Nor milk, fruit, &c. ibid. 

■Nor could corn.ipf h^gj. be diftrained at 

common law, " ibid. 

Utilefs it wvm- ina «ait; :? 1 i-« - - 27 

But now, by ftatute, corn; Md >ltaif'1tiay 

be diftrained for rent. ibid. 

Even tho' it be growing. ibid. 

Working tools, and beafts, of the. plough 

cannot be aiftrajned for rent, &c. while 
' * there is another fufRcierttdifti-fefs,; 2'8 
'But^his rule^dops not extend to diftreflfes, 
..*by ftatiite, in the i^kture of an execution ; 
' is'for p6or'S rafes, §:c. .^ . .2^ 
•^hings fent to. pUfchc ^places, oftr^de, are 
" ; not diftrainable fbr/ent^ &c. jo 

As the cattle and go6ds of a^gueft Et an kin, 

&c. . . ibid. 

But the privilegers hot extended to goodsi 

; . .# a Hrery ^1%^:j .: -: ..; 3? 

;^or to beafts that, are grazing. fj;)r .^4%^^ 

:. fta.tbeif wjy.^ftfflarfeef,..:._, ;. :. ...;..« 

Nor 
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Nor to jgdOd& diftfain^d &r a perfonal i^ty, 
as for toll: Pa^e 30 

The beafts of a ftranger) being on th« 
lord's land by eja^, are diftrainable for 
rent and other fervices, 33 

So^ if they be on the land by confetit of 
their owner. 35 

And it feem& they are diftrainable for 
iffues forfeited on the tenant's non-ap- 
pearance in the Icing's courts. 36 

But iTa granger's beafts have efcapedy die 
owner may prevent the dittrefs, by mak- 
ing freih pwfuit. 35 

And if they be on the land by confenty the 
owner may bfc relieved in equity on the 
ground of fraud in the landlord. 36 

Whatever is part of the freehold, c^not 
be diftrained. 37 

Tho* it be ttot aftually fixed. i^id. 

What is in the manual occupation of an- 
other^ cannot be diftrained for rent, 
&c. Hid. 

Goods in the cuftody of the law are not 
diftrainable for rtfnt, &c. 38 

Nothing can be diftrained but valuable 
property. ii^idm 

Of the fimcy ptace, and manner of making the 
dijtrefs. 

No diftrefs can be made itt the night. 39 
Unkfs it be for dainUge-fedfant. ihid. 

A diftrefs for rent cannot be made on 
the very day it becomes due. ibtd. 

Nor after tender of the arrears. ihid^ 

Tho' it may be made within fix months af- 
ter the leafe determines. 40 

None 
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None but the king can diftrain out of his 

f fee, or on the high road. Page 40 

Unlcfs the tenant drive his cattle off the - 
land,' to prevent a diflxcfs. 41 

But a diftrefs tak^n on the high road, can- 
not be avoided by the tenant's avowry- 4cT 

Tho' it fubjefts the party to a fpecial ac- 
tion on the ftatute of Marlbrid^. ibid 

A joint diftrefs cannot be made for two 
parcels of land diftindUy let. 41 

But where lands^ in two Counties, are held, 
under one demife, the lancilord may di- 
ftrain for the whole rent, in either coun- 
ty. • ibid. 

And in cafe the tenant rernove his goods, 
to prevent a diftrefs, the landlord may 
diftrain them off the premiffes, within 
30 days after the removal. . ibid. 

Provided they be not previoufly fold to 

. a fair purchafer, 42 

And the tenant, in fuch cafe, fliall forfeit to 
his landlord double the value of the goods 
removed. . ibid^ 

Cattle depafturing on a common may be 
diftrajned for rent, ibid.\ 

At common law, no man might break Oj^rn 
an outer door to make a diftrefs, ^ ibid. 

Tho* an inner door might have been forced 
open. ibid. 

Or the diftrefs taken out at a window, ibid. 

But now, the landlord may break open a' 
dwelling-houfe to diftrain goods that . 

♦ have been fraudulently removed, to pre- 
vent a diftrefs. ibid. 

A fcizure of part, in the name of all 

the gOQd5 in a houfe^ iji a good fci?urQ 

of all. 43 

• ' " Diftrefs 
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X)iftrefles ought not to be exc^flive* Page 4.^ 
What is accounted an exceflive diftrefs,, Hid. 
Diftrefles for homage, fealty, or the ex- 

pences of knights in parliament cannot 

be exceflive. 44 

An adion of trefpafs will not lie for taking 

an exceflive dift:rcfs. - 46 

Unlefs it be a difl:refs of gold or filver iiiJ. 
But the remedy is by a fpecial aftion on 

the ft:atute of Marlhridge. ibid. 

A man cannot fplit an entire dutyj and 

diflirain for it at fevaral times. 44. 

But where he take^ an infufiicient difl:refs for 

the whole duty,he may difl:rain again .44,45 
Tho' It be under warrant from a jufl:ice of 

the peace. ibid. 

So, he may difl:rain again for cattle, which 

die in the pound, 5 1 

How the d\^rejs is U he ufeiy anddijpjedof. 

The diftrefs is to be put in a pound. 48 
Which is either overt or covert. ibid^- 

Beaflis fliould be put in a pound overt, ibid. 
For if they be put in a private pouod, the 
difl:rainer mufl: feed them. ^o 

And they mufl: not be bound, 51 

Dead chatties mufl: be put in a pound 
. covert. ^o 

And the pound mufl: be within three miles, 
in the lame county. 49 

Or, the diftrainer will be fubjed to a pc^ 
nalty of 5 /, . 50 

Tho' if the tenancy be in one county, and 
the manor in another, the difl:rcfs may- 
be impounded in the manor pound, 49 
And if lands, in two cpunties, be held un- 
der one demifc;, the landlord may difl:raia 

in 
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in both counties, and impouhii the dif- 
trefs in cither, P^i^ $0, 55 

The pound-kccpeFs fee. 49 

Diftrcffes for rent ihay be impounded on 
the premiflc$. 50 

But then they muft be rcnlov'ed at the end 
of five days. 53 

No diftrefs can be worked, 51 

But milch kine may be milkid. ibid. 

Diftreffes could not be fold at ijbmmon 
law. 26>J2 

But they niay be foFd, by ftatutfe, for rent 
arrear. . 53 

And for poor's rates, ore. ' 30 

The mode of appraifing and felling a dif- 
trefs for rent. 53, &c. 

The mode of fellirig a diftrefs under war- 
rant from a juftice of the peace. 55 

At common la^, a fingte irrdgukrity iii 
the diftrefs, made the diftraincr a tref- 
paffer ai initio. 56 

But now, the diftraincr fhall only anfwer for 
the fpeclal damage. Hid. 

And hot even for that if he tender amends^ 

Hid. 

^ut if a diftrrfs be made for rent, where ' 
none is due, the diftraincr fliall forfeit 
double the ralue of the diftrefs arid col^s* 

iMd. 
Dijiringas4 See Proce/s. 

Double rent. 

hi what cafes, and by what means, the te- 
' nant fhall be obliged to pay double rent* 7 
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Duplicity. 

If the defendant in replevin plead in abate- 
ment of the writ, and make coriufance> 
and the plaintiff join iffue on the plea, 
and traverfe the conufance alfo, it is 
double. Page 128 

Enquiry y writef. 

Where a writ of enquiry is ncceffarjr to 
afcertain the damages in replevin, and 
where not. 162, 3 

pf the writ of enquiry of damages, under 
the 17 Car. 2. c. 7. 163 

The plaintiff cannot have a writ of enquiry 
under that iftatute, where the defendant 
hath pleaded non cepif. 165 

Nor where the jury, who try the iffue, 
omit to enquire of the rqyt in arrear. 

Hid. 

Entry. 

A difclaimer gives the demandant a right 
of entry. 149 

In a precipe againft two, if one make de- 
fault, and the other difclaim, the lord 
may enter. iM. 

Efcape. 

The b^afts of a firanger, being on the lord's 
laodby^ape, are dillrainable for rent 
and odier fervices. 73 

J^i^ where the beafts efcape by the negli- 
gence of their pwner^ they may be di- 

. ftraine4 i^Mnediately. 34 

X But 
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But where they efcape by default of the 
tenant's fences, the owner muft have 
ACTUAL- NOTICE of the cfcapc, before 
they can be diftrained. Page 34 

Unlefs the land, into which they efcape, 
be parcel of an antient feignory; for 
then the lord of fuch feignory may di- 
ftrain them immediately. ibid. 

But the owner may prevent the diftrefs by 
making frefti purfuit. 35 

Where a rent-charge had been twenty 
years in arrear, and cattle that had ef- 
caped were diftrained for the arrears, 
the owner of the cattle was relieved in 
equity. 36 

- Eftofpel. 

If the lord colluded with the difleifor, and 

accepted rent from him, he was eftop- 

ped to enter for the efcheat, in cafe the 

diflclfee rfid died without heirs ; and the 

difleifor was eftopped to fay, that he was 

not his tenant. • 152 

Rut the diflfeifee was not thereby eftopped 

• frbni compelling the lord to avow on 

hinv ibid. 

Evidence. 

On a plea of tender to the lord, evidence 
of a tender to his bailiff will not main- 
tain the plea. . . 60 
On the plea of non cepii, if the caption be 
proved at another place' than that laid 
-' in the declaration, the plaintiff will be 
nonfuited. 130 
In tref|iafs, th^ defendant may giye in cvi- 
' dence a^ property in himfelf on the ge- 
neral i/Tue, but not in replevin. ' ibid. 
^ — Exe^ 
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Execution. 

The execution of a judgment in the coun- 
ty court or. court baron is only by di- 
ftrefs. Page 19 

But fuch diftrefs may be fold under the 
writ de execufione judicti. ai 

Executors. 

Executors may bring replevin de bonis tef- 

tatoris. 1 23 

How they arc to avow under the 32 //. 8. 

An executor (defendant) is entitled to cofts. 
in replevin. 166 

Fines. 

The reafoh of their denomination. - 14 
The difference between a fine and an amer- 
ciament. , ibid. 
Fines are impofed fro gravioribus deliSis. 

ibid. 
And they are apportioned by the court. 

ibid. 
Of fines impoied at the aflizes and fellions. 

ibid. 
Or by a corporation, having a power to 
hold feflions. 15 

Of fines impofed by a court leet.^ 1 1, ia> 17 
For fines impofed by a court-lcct," the flew- 
ard may either imprifon the party,, or 
diitrain his goods. 12 

And he may either fell the diftrefs, or im- 
pound it, 18 
Xi Unlefs 
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Unlefs it be for a fine impofcd in the. leet, 
by cuftom; for fuch a fine cannot be 
diftraincd for, without a cuftom to war- 
rant the diftrefs. Page 17 

At comnjon law, there was no fine to the 
king on the replevin, but where the 
Iheriff returned elongata, or claim of pro- 
perty. 78 

The defendant is fineable for an cloign- 
ment. gz 

The defendant is to be fined, when he comes 
in to gage deliverance, after a iviiber-- 
nam awarded on mefne procefs. 97 

So the defendant is to be fined for a falfe 
claim of property. 100 

Or, on convidion on a writ of recaption. 

180 

The plaintiff is fineable, when he comes in 
and tenders the damages on a withernam 
awarded after judgment for the avowant. 

94 

Freflj purfuU. ' See Biftrejffes. 

Gage deliverance. 

'Xhc defcndanti fhould gage deliverance of 
wh^t. was levied of the plaintiff, by ' w/- 
tbemam^ on his being nonfuited. 91 

If withernam be awarded, and afterwards 
the defendant avows the taking as his 
proper good*;, or for a Jieriot, or denies 
the takings the plaintifF fhall gage deli- 
verance of the mtberuam. 93 

If a witbemam be awarded in the court 
'beloWy ^nd ^fterivafd? the pl^a is rcmov-. 
;cd, the plaintiff ftiall gage deliverance 
in ih? court above. 04 

Habeas 



.•TABLE of th€ Prinripai Matters. 

;-*t*hc habeas corpus is the writ. of LiBi;R'n'. 

. . Page tiS 
• Wl^cre- it is diredted to an inferior court, 

the defendant's body muft be . fent up, 
' with, the caufc of his imprifonment. 117 
And on fuch writ, the plain tiff niuft cle- 

claiTe DB NOVO in the iuperior court/ 114 

? ' • tiemt. 

* The heriot is of two forts j rftc heriot- 

fefvice, and the heriot-cuffeoftir Page 8 
' The nature and origin of each* 9 

.^ The lord nnay di ft fain for heriot-fetvice. 

ibid. 
' But Re cannot diftrain for heridt^duftom. 

ibid. 

• Tho* he may feize for both* 10 
A fuit-heriot, referved by deed, , cannot be 

taken off the manor. 1 1 

The avowry for an heriot «iuft be for tlie 
bcft-beaft, or two beft beafts of the te- 
nant \ and cannot be for an btrim: gene- 
rally. 146 
In an avowry for jan heriot, bene cognovit 
€apti$nem inpr^diSto UcOj without faying 
tempore quoy &c. is good. ^ 'ihd. 

Hors defon fee. 

Of the plea oX, hors de Jon fee^ and how it" 
differs ftom a difclaimer. 150 

At common law, the plea o( bors de Jon fee 
determined all proceedings in the inte- 
rior court. 64 
• X 3 The 
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The plea of bors de Jon fee is pleaded, 
where there is no tenure ; as where a 
ftranger is avowed upon. Page 1 5 1 , 4» 8 

Or it niay be pleaded by a ftranger, who is 
made a party by aid prier. 151 

But the tenant cannot plead bors de/onfee, 
on a writ of mortdauncefter. ibid. 

And antiently, if the tenant was diflcifcd^ 
and the lord, upon his re-entry, diftrain- 
ed his beafts5 or the beafts of his leflec, 
and avowed on the disseisor, the te- 
nant or leflec could riot fafely plead 
bors dejon fee^ but was obliged to plead 
the fpecial matter in abatement of the 
avowry. 15* 

Tho* in fuch cafe, if the difleifor had died 
feifed, and the lord had accepted rent of 
his heir, the avowry muft have been on 
the heir \ and the tenant was put to his 
real action. , 154 

InduHa et illata. 

InduSa and illata were diftrainable at com- 
mon law. ;j 
The confequence. ibid. 
InduSa and illata are alone diftrainable. 37 

Inns and innkeepers. 

The cattle and goods of a gucft are not 

diftrainable at an inn. 30 

Innkeepers are obliged to receive guefts 

and their horfes. ibid. 

Irregularity. See Diftrejs. 

IJfue. 
In replevin the general ifllie is non cepit. 

4 130 

The 
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The caption and detention are. in iffiie by 
that plea, and not the property. Tage 1 30 

Ngh eft culpabilis de captione fradiSidy i« 
not a good pleaj becaufe it does not 

. anfwer the detention. 131 

Judgment. ^ 
The reafon why the judgment in replevin 

is for a return irreplevisable. 21 

A,t common law, the defendant could n9t 
. have judgment for a return irreplevifa- 

ble, on the honfuit of the plaintiff. 66,170 
But now, by ftatute, he may. 66, 171 

Judgment for the plaintiff in replevin is 

only for darhages. 160 

For the defendant, that he Ihall have re^ 

turn of the cattle. < . liSi 

judgrrient for a return, as at common law, 

is the proper judgment, notwith Handing 
.. the ftatute of i^ Car. 1. c. j.'^ 164 

Juftification. 

The difference between an avowry and 

juftification. 131 

. Of the juftification that difaffirms property 

in the plaintiff. 132 

Of that .which affirms fuch property, but 
covers the defendant from damages, ibid. 

Levancy and Couch ancy. 

The grantee of a rent charge cannot di- 

. ftrain a ftranger's bcafts, till they arc 

levant arid coucbant. ' '}^() 

The time allowed for levancy and couchan- 

cy. ibid. 

Levari facias. S^Procefs. 

X4 Limi- 
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Limitation of aflions* 

The lord, in his arowry, need not alledge 
a fcifin of the rentwithin forty years. P. i ^S 

But if the feifin be not within that time, 
the ftatutc of limitations may be plead- 
ed in bar. 138, 159 

And the grantee of a rent-chafge may plead 
the ftatute- 138 

When the tenant pleads the ftatute of 
limitations, as to the feifin, he muft 
acknowledge the tenure. 15.9 

Non omittas. 

At common law, if a diftrefe was taken in 
a liberty, the flieriff could not deliver it, 
without a mn omittas. 70 

But now, by ftatute, he may ; if he firft 
iffue his warrant to the bailiff of the li- 
berty, who nriakes no anfwer thereto. 69 

And if a diftrefs be taken in the county, 
and impounded in a liberty, the fhtnff 
may enter the liberty without a previous 
warrant. . 70 

Nonjutt. 

At common law, the plaintiff might re- 
plevy the diftrefs, after being nonfuited 
^ infinitum. 66 

But this inconvenience was remedied by 
ftatute, which gave the writ of fecond 
deliverance i&V. 

If the defendant come into court on the day 
the Iheriff is to return the alias or pluriesy 

he 
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he cannot demand the plaintiff, under 
peril of a nonfuit* , Page 78 

But he may have a fpecial writ, to fummon 
I? the plaintiff' to come in ; and if he do 

']* not, he fhall be nonfuited. ,79 

^ ,If the plaint be removed by poney the 

^' plaintiff is demandable, on peril of a 

)? nonfuit. ' 106 

2: Unlefs the pone be vitious, in not giving 

;) the defendant a day in cout-t. ' 79 

^ Wherever the defendant hath a day in 

i court, the plaintiff is demandable, un- 

der peril of a nonfuit. 107 

If the plaintiff be nonfuit before declaration, 
the defendant ifhall have a return without 
an avowry. 169 

Notice of difire/s. 

At common law, no man was obliged to 
give notice of his having taken a diflrefs. 

47 
Unlefs it were impounded in a fpecial 

pound overty or in a pound covert. 48 
But now, the tenant mull have notice of 
a diftrefs ibr rent. 53 

And fuch notice may be given to the tenant 
himfelf. 54 

Or It may be given to the owner of the 
goods, unlefs the tenant hath fued a re- 
plevin, ibid. 

Plaint. 

The origin, of the plaint. 64 

It may be levied out of court. ibid. 

, The plaint alone is removed byrecordari. 113 

Pleas 
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Pleas and Pleadings. 

' To an aftion for an irregularity in making 
a diftrefs> the defendant may plead the 
general iflug^ Pag£ ^6 

The mode of pleading a tender in reple- 
vin. 60, 3 

Pleadings in replevins. 187 

The defendant in replevin cannot plead 
what is contrary to the fherifTs return, 
as non elongala, or that the beafts died in 
pound. ... ... .98 

But he may plead non cepit. ibid. 

The difFererice between pleas in' abatement 
in replevin, and in other aftions. 126 

How pleas in abatement, in replevin differ 
from thofe in bar. . itid. 

The defendant may plead property in him- 
felf, or in a flranger, in abatement, or 
in bar. 127 

But property in thepUintijffand^ ftranger, 

or cepit in alio loco, muft be pleaded in 

V abatement. .128 

So where the time is traverfed, the plea 
muft be in abatement. ibid. 

Non culpabilis de captione. is not fufficient ; 
'for the detention muft be anfwered. 131 

Yet an avowry for rent in arrear tempore 
captionisy without faying quod adhuc aretro 
exijiity is good. 143 

The difference between ajuftification and 
avowry. 131 

: The difference between juftifications that 
affirm, and thofe that difaffirm the plain- 
tiffs property. ... 132 

The 
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The tenant cannot plead ve unques /eijie d* 

Jervice^ generally, in bar of the lord's 

avowry. Page 155 

Pledges. 

Of pledges for the defendant's appearance 

in the lord's court. lo 

Of the pledges to profecutc in replevin. 65, 

. . - ^7 

The origin ©f pledges de retorno hahendo, 

6s 

In what event they are anfwerable. 67 

What pledges are deemed fufficientj and 
how they are to be taketi. 67, &c. 

The pledges for a return remain, notwith- 
ftanding the. removal of the.caufe by 
pone. 65 

And tho' the plaintiff proceeds for da- 
mages on the 17 Car. 2. c.j. ^ 178 
The mode of proceeding againft the pledges 
, on the ftatuteof ^^f»?2. • 176 

The mode of proceeding againft them on 
the.i7 Cir. 2. ^-T- 178 

No pledges are required of the plaintiff on 
a writ of reqaptioii. 182 

Of the writ de f legits acqnietandis. ^ 1 53 

Pluries replevin. 

After an aliaSf the plaintiff may have a />/«- 
ries replevin. ' 72 

Or he may take oiit the- replevin, alias^ and 
pluries i at the fame time ; ' and deliver 
the pluries to the Iheriff in the firft In- 
ftance. 75 
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In the pluries is always inferted the claufe of 

^vel clauJamn4bUJignificis^ &c/ P.ji^^G 
And it is returnable in the king's bench or 

common pleas. , 7^ 

The pluries determines the ftieriff's vicontiel 

power. .. 73, 77 

And fuperfedes the proceedings before the 

fherifF. 77 

Tone. 

The origin of the writ oipone. 6^ 

Where the replevin i^ by writ, either party 
may remove it by pone. 72 

The term of the writ. ' 102 

The p0ne (houM contain a ftKnmons, by 
which day is ^Mtn to the otbtr party in 

. the court above. 71, 102, 3^ 

Otherwife, it is bad. 7^, 108 

'The difference between zpone^drecordari. 

102 

The plaintiff need not (hew caufe, for re- 
moving 2L cjtufe out of the county court, 
by pone ; but the defendant muft. 103 

But the plaintiff, as well as the defendant, 
muft fhew caufe to renpKxVe the fuit out 
of the lord's couit. 105 

The feveral caufes of removal. 104, &c. 

Capias lies againft the defendant, if he make 
default on ^pone. 107 

Pound. 
Spelman's defcription of a pound. 48 

Sic Dijirejfes. ■-, - 

Pound 
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Pound breach. 

Of pound breach at the common law. P. 52 
The ftatute-penalty thereon, ibid.' 

PraSiice. 

PraSiical ob/ervationsy as to the making of a 
diftrcfs for rent, and fuing a replevin./?/. 

Prerogative. 

The king, by his prerogative, may diftrain 
for an amerciament in his. court baron. 

So, he may diftrain the beafts of his te- 
nant on the high road. 40 

Or, on lands that are not holden of him 
by immediate tenure. ibid. 

Prefcription. 

If a lord can prefcribe in the diftrefs, he 
may diftrain for an amerciament in his 
court baron. 16 

Or, for a fine impofed by cuftom in his 
court leet. '7 

So, if a corporation can prefcribe in the di- 
ftrefs, they may diftrain (or a penalty on 
the breach of a bye-law. ^24 

^ pre/cription to replevy upon plaints le- 
vied out of Court is bad, 64 

Proce/s. 

Of the diftringas for levying fines and amer- 
ciaments impofed by a court leet. 12 

Of 
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Of the attachment to compel an appear- 
ance when the defendant has bcfen funv- 
moned and makes default. Page 1 8 

Of the procefs to compel an appearance in ' 
the lord's court". 20 

Of the levari facias for a debt recovered in 
the lord's court. ibid. 

Ax common law, the only procefs in re- 
plevin was a diftrefs. 78 

But now, the procefs againft the defend- 
ant is an attachment in the firft inftancc, 
and a cafias afterwards. 71* 5> 6, 8 

If the plea be removed by fonej the plain- 
tiff or defendant is fummoned thereon. 72 

And if the defendant make default, 2, di- 
ftringas ifTues, and after that a capias. 107 

If there be a vitious poney which does not 
give the parties a day in court, the de- 
fendant may have a fpecial writ, to warn 
the plaintiff to come in and profecute. 

79> 108 

And the defendant Ihall have the like writ, 
where he appears on the return of the 
alias or pluries replevin. ibid. 

But if he do not appear on fuch return, a 
wilbemam will illue againll him. 78 

Or he may be brolight in by attachment and 
capias. 75> ^ 

The procefs in withernam is art attachment 
in the firft inflancc -, and, on the return 
of nulla bona thereon, 2l capias znd "pro^ 
cefs of outlawry. 82, 89, 92, 98 

The fame procefs lies againfl the defend- 
ant, on the writ de proprietate probanda. 
' ■ / 92 

.:..' : The 
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The mtbernam is fomctimcs an original y. 
and fonnietinies ^judicial prqcefs : in the 
firft cafe, it. is only a pain. quou/que the 
defendant gages deliverance ; in the lat-^ 
ter, it changes the property. Page go 

When a plaint is removed by recordariy a 
capias lies on the defendant's default j 
hut no capias Yit% on ajufiicies. J15 

Property. 

Property is not to be altered without the 
king's writ ; except it be for default of 
appearance on an attachment in the cou'n- 
ty court or court baron 19, &c. 

If a replevin come after goods are fold on 
an execution, the defendant muft claim 
property. 38 

The mode of pleading property. 127 

Proprietate probanda. 

The proceedings on a plaint, when the 
defendant claims property. 98, 99 

The proceedings on an original writ, in 
the like cafe. 99, 100 

If the property be found for the plaintiff, 
the fheriff is to make deliverance, ibid. 

But if the replevin be hy plaint^ the defen- 
dant may afterwards remove it by recor* 
dari. '99 

If the property be found for the defendiant 
in a replevin by writ, fuch replevin is 
at an end. 106 

And, in fuch cafe, the plaintiff's only re- 

• medy is by a<5tion of detinue, trover^ or 

• trcfpafs, loi 
^ . But 
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But after the property is found for the de^ 
fendant in z replevin by plminf^ the 
plaintiff may have a new replevin by 
writ. Page 99 

A bailiff cannot claim property in the court 
below. ^ 10 1 

But he may flead it in the court above, ib. 

Recaption. 

The nature and defign of the writ of re- 
caption. 180, i 

Recaption lies, though the firft caption was 
juft. 181 

But not where the fame cattle^ or other 
cattle of the fame perfon^ are difirained 
a fecond time damage feafant. ibid. 

Nor wherp the plaintiff in replevin, being 
nonfuitedy diftrains again. ibid. 

The defendant cannot avow on this writ, 
as he may in replevin. 18 1 

But he muft justify, as in trefpafs. 182 

No pledges arc required of the plaintiff, 
on this writ. ibid. 

It Is not neceffary, to have a recaption, 
that the/amr catde, but that cattle of 
the fame perfon, (hould be diftrained a 
fecond time for the^iw duty. 183 

If the lord dsilrain the betib of his tenant 
for rent, and afterwards diftrain the 
beafts of a ilranger for ti^e fame rent^ 
there can be no recaption* ibid. 

if the lord diftrain his tenant, asrd after- 
ivards cooimAnd his fervc^m ix> diifarain 
4tgain> t^c ttn^t ibaU baw .recaption. 

f^id. 
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So if the lord, by my^& fubfequent, agree 
. to the fccond diftrefs. Page 183 

. But if. there 'be no fuch precedent com- 
. . inand nor fubfequent agreement,: the te- 
. - <iant is left to his adion of trefpafs againft 
. tlie fervant. « 184 

If y/. md B. are diilrained, aad a fecond 
% ; diftrefs is taken for the fanae duty on J. 
alone, a recaption lies. .- ' ibid. 

But if the firft diftrefs had been on A. 
alone, and the fecond on ^.' and a ft/an- 
ger^ qu^er£. , 1&5 

If a diftrefs be taken for rcnt> and after- 
. wards other rent becomes due, for which 
a fecond diftrefs is taken, no recaption 
lies. . ibid. 

• Unlefs the tenant hart^ pleaded "i^rj de Jon 
fegy in an, aftion for, taking the firft di- 
ftrefs. ibid. 
Recaption lies before any avowiy. noade in 
. the firft replevin. ' , ibid. 
'%And it lies in the county court>.as well as ^ 
before juftices of record. 186 

Rccordari. . . 

•The form of the writ of retordari. 109 

The difi^^rence between ipone zrAru^dari. 

. ' . ... 102 

The replevin bV plaint is removed by r^- 

cfirdgri. . ibid. 

And the plaintiff may remove it, without 

\ ftiewing caufe. -. - j^ 

' But the defendant cannot. ibid. 

\And neither the plaintiflT nor. the defendant 

can remove a plaint out of the lord's 

Y court. 
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courty without fliewing a fufficient €aiiie. 

Page III, ii8 

A recordari cannot regularly remove a re- 
cord, 117, 1 18 

But if a record be aAually removed bj re- 
cor dart ^ it (ball not be remanded. 117 

Thefifperior courts have no authority ta 
prdi^eied on a record removed by ' ^- 
cordari^ without a ipecial writ. 117, 

ij8 I 

-The defendant fued a reeordari in a'difFer- [ 

ent county from that where the caption. I 

wasr> and the plaint was removed. 11 } ? 

Relief. 

"Xhit rcKef is either proper or imptoepct. 7 ' I 

The relief proper may be diftrained for, 

of common right. ibid, 

. Bu€ dm reticf imp^roper cannot be di^ained 

for> unlefs the lord cm prefcribe in the 

Rents. 

The feveral kinds of rents* 5 

Of rent^felrvice* ^. 

Qf femrihw-gf t ' "6 

Of rent-feck. ibid. 

Qf (feto.-of aiife w chfef-fentii. mi. 

Of the remedy for recovery of rentj, by di- 

Ip what cafes, and by what means, |be te- 
nant fhall bj6 obliged to pay aoiibfe 
rent. 7 
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MeplevtH. 

The nature of a replevin-. P^g€ ^7, 8 

The replevin, at common law, was a ju- 

fticial writ. 59> 75 

Which did not lie in the manor court. Hid. 
Two things are complained of in replevin ; 

the captim, and the detention* ibid. 

The feveral mifchiefs which attended the 

• replevin at common law, and how they 

were remedied. 63, &c. 

The origin and nature of tHe replevin by 

plaint. 64 

The replevin muft be executed by the fhe- 

riff, even in his own cafe, 124 

In what cafes i and for wbom^ repl^in lies. 

It lies for goods, in which the owner ha$ 
either an abfolute or a qualified property.^ 

119, 120 

When the property is qualified, the reple- 
vin may be fpecial. 120 

If A. take goods, by the command of B. 
the owner may have replevin againft 
both. ihid^ 

If the lord diftrain the tenant's beafts, the 

^ mefne may impound his own beafts in- 

^ ftead of the tenant*s,' and may afterwards 

replevy them. , ihid. 

Several perfons cannot joio in replevin, 
where the property is feveraL I2X 

It lies for beafts which are fera natura^ if 
they have been reclaimed. ibid. 

But not for goods taken in execution, under 

procefs from a fuperior court. ' ibid. 

X % Though 
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Though it lies upon an execution^ awarded I 

by an inferior jurifdiftion. Page 112, \ 

It lies for executors, de bonis tejiatorts. 1 23 

And for the hu(band alone, de bonis uxorii, 
taken dum /ola. ibid. 

It lies for a fow and pigs, tfiough the pigs 
were farrowed after the fow was taken. 

ibid. 

It lies hot for charters relating to the inhe- 
ritance. 124 

Nor for goods taken in foreign parts ibid. 

If beads be taken in one county, and 
driven into another, it lies in either county. 

ibid. 

It lies not againft: the king, nor where he is 
a party. 122 

Nor for goods taken upon a conviction. 

ibid. 

Refcous. 

No ftranger can legally make a refcuc. 51 

But the owner may refcuc his cattle, 
wrongfully diftrained, before they are 
impounded. ibid. 

Though HE cannot refcue them afterwards. 

ibid. 

K cattle diftrained go into the houfe of 
their owner, who rcfufes to deliver them, 
he is guilty of refcous. 52 

The punilhment of refCous by ftatute. ibid. 

Retorno habendo. 

Of the retorno habendo zx common Jaw. 

66 

- Of 
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Of the alteration that was made therein by 
the ftatute of Weftminfter the fecond. 

■ Page&6 

In pleas in abatement, the defendant muft 

. make conufance for a return, or he leaves 

a right in the plaintiff to retain the di- 

ftreS. 128, 9 

Where the defendant avows, and hath 
judgment, he fhall haye a return of the 
diftrefs. ^ 167 

So where the defendant pleads property in . 
' himfelf or a ftranger, which Is found for 
him, he fhall have a return. 168, 174 

But if he plead property in the plaintiff 
AND a ftranger, he fhall not have a re- 
turn. 168, 175 

So if he traverfe the kjcus in quo^ he ihall 
not have a return, though the iffue be 

. found for him, without a conufance or 
avowry. 169 

If the lord refufe a tender of the rent, be- 

. fore the diftrefs is. impounded, he ftiall 
not have a return. ibid. 

If the plaintiff be nonfuit before declara- 
tion, the defendant Ihall have a return. 

ibid. 

But if he be nonfuit after declaration, the 
defendant muft avow to have a return. 

170 

On the nonfuit of the plaintiff, the return 
at common law was never irreplevifable. 

66, 170 

But this inconvenience was remedied by the 
flat, of JVeftm. 2. which gave the writ of 
Jeccnd ^eVrcerance. 66, 171 

Y 3 I^ 
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If the defendant have judgment on the writ I 

of feccnd deliver anccy he fhall have a re^ { 

turn irrepjevifable. Page 67, 172 

If the writ of replevin abate by the niifpri- \ 

fion of the clerk, the defendant fliall j 

not have a return. 175 \ 

But it is othcrwife if the writ abate by the j 

mifinformation of the plaintiff; for thea ' 

the defendant fhall have a return, tho' not ^:^ 

irrcplevifablc. ibid. 

If the plaintiflF confefs the defendant's plea^ 
the defendant fhall have a return, but 
not irreplevifable. ibid^ 

SatisfaSlion. 

After judgment for a return irreplevifable, 
the owner of the beads may have a writ 
for their delivery, \y^on JatisfaSiw m^de 
in court. 61 

And if beafls arc taken in witbernamj^ tftcr 
judgment for the avowant, the owner 
may have the like writ, on fatisfying the 
defendant his damages. 94 

Scire facias. 

A Scire facias is the proper procefs to 
bring in the pledges in replevin. 68, 

But in courts not tsi record, fuch pro- 
cefs is rather a precept in nature of a 
fcire facias. 177 

h/cire facias need not be fued out to entitle 
the party to a capias in withernam. 95 

If on the retorno habendo againft the 

pledges cattle, the fherifF return »/7, a 

* - ' fcirc 
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fdre. f atlas iflucs qmd vkeconus ipje red^ 

. dat ei tot averia, (^c. Page 177 

But it is not ncccffary to proceed againft 

the pledges by fare faciasy in order to 

.ground kn a£tion againft the iherifF for 

. riieir infufficiency, 178,9 

Second deliverame. 

The writ oi Jecond deliver Ante was given b^ 
xkizftat. oiWefim. 1. 67, 171 

And it is a vrtitjudidah X7i> 4 

The form of it. ibid. 

The writ of fecond deliverance ii zfu* 
perjedeasoftlic retoruo batendo, if it come 
before any return is made; if after, it is 
in the nature of a new replevin, ' 96, 173 

But it is not a /uperfedeas of the iVrit of en- 
quiry of damages, under the 21 H. 8. c. 
19; nor under the 17 Car. 2. c, 7. 17J 

Where a withernam iflues on a retorno ha- 
bendoy the fecond deliverance muft not 
be of the beafts delivered in witbetnamy 
but of the beafts firft taken, 97, 

»73 
The writ oi fecond deliverance is in effe6t 

taken away, where the defendant pro- 
ceeds on the 17 Car. 2. c. j. 173 

Set/in. 

Before the ^at. of 11 G. 2. c. 19, it was 
neceffary 'to ky a feifin of the fervices 

in the avowry. 135 

The difference in laying fuch feifi^and the 

ieifin in real aft ions. ' 136 

Y 4 The 
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The defendant might deny fuch fcifin. Page 

137, 156, &c. 

Seifin in the defendant, or thofe whofe 
eftate he hath, was good for rent on a. 
gift in tail, or on a Icafe for life or years. 

ibid. 

In whom the grantee of a rent-charge 
fhould have laid the feifin. 138 

If leffce for years had diftrained the beafts 
of a ftranger, he muft have laid the feifin 
in his leffor. 139 

But if a termor had avowed for rent on his 
under-tenant, by deed indented, he need 

• not have laid a feifin. ibid. 

But if the leafe had been by parol, he muft 
have laid a feifin. ibid. 

Now by the faid ftat. of 11 G. 2. c. 19. a 
general avowry is given in all cafes for 
rent arrear. ibid. 

If a termor diftrain cattle damage feajant^ 
and the owner bring Tre(pafs, the Ter- 
mor muft lay a feifin in his plea. 140, 141 

But if the termor bring Trefpafs for the 
damage, he need not lay a feifin in his 
declaration. 141^ 

If the avowant, for damage feajanty al* 
ledge the locus in quo to be his Jolum 
et liberum tenementum^ without alledgitig 
a feifin in fee, it is fufficicnt. 140 

Tenant in fee, in an a'ftion of debt againft 
his leflce for years, need not lay a fcifin.. 

Ha 

But the affignee of the reverfion muft. ibid. 

In trefpafs^ the defendant may plead j//(?// 

PossEssroNATUs/i^// o(xhtlocus in quo^and 

took the plaintiff's cattle dam'age feafant^ 

■ without laj^ing a fcifinr il^id. 

Servicer. 
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Services. 

Feudal fcrviccs were either military or mi- 

nifterial. Page i 

The non-performance of thefe ferviccs 

induced a forfeiture of the feud. a 

In what cafes the tenant might traverfe his 

Iwd's feilin of fervices. 156, &c. 

And how he might avoi^ the payment of 

fervices, which he could not ttaverfe. 

1573 &c. 

Sheriff. 

The IherifF may hold plea in replevin by 
plaint of any value 64 ^ 

And he may command his bailiff to reple- 
vy, either by word or precept. ' ibid* 

But the Iheriff's precept in withernam muft 
be in writing, and not by word only. 86 

The fheriff ought to take pledges defroje- 
quendoy and de retomo habendo. 67 

And he is anfwerable for the infufficiency 
of the latter. ^ ibid. 

Having taken pledges, the flierilF ought 
forthwith to m^e deliverance of the di- 
ftrefs. ^ ' 69 

And for that purpofe he may enter a li- 
berty, ibid. 

, Or break open a houfe or caftle, if he be 

denied entrance. 70 

} Where the replevin is by original writ, 

which is executed by the IherifF, he may 

hold plea of it in the county court. 7 1 

But if he do not execute the original writ, he 
muft appear, and account for his conduct, in 

the 
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the court above, on the alias or pluries- 
replevin. , Page 75 

If the alias do not Contain the claufc of 
vel caujam nobis Jign^cei^ &€. ii'isvicsn^ 
fitly and the IherifFmay procotd. 76 

But he cannot proceed, if it contain fucft 
claufe. ' 73, 77 

The pluries replevin always determines the 
flierifF's vicontiel power. Hid. 

If the plaintiff be nonfuit in replevin, upon 

. whidi the Cheriff takes hh goods upon a 

. fvilbemamy an aftion will lie againll the 
IhcrifF, if he do not deliver them to the 
defendant. 91 

The IherifF cannot return, on zfene by the 
defendant, that the caufe is not true. 105 

The fhcriflf muft execute the replevin, even 
in his own cafe. 1 24 

If the pledges Je retorno hahindo prove in- 
fuifficient, the IherifF himfclf is anfwera- 
ble hifjcin facias. 177 

Or by araon on the cafe. ibia. 

And in order to ground fuch aftion, it n 
not neoeflTary to have zjcire facias rcttu-n- 
cd againft the pkdges. 178 

StaiutiUfl 

De Scacenrio. 28 

Marlbridge, c. I. 4jii4 
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*^— c. 15. 40 

— — — c. 21. 64, 69 
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Tender. 

A fufficlcnt tender will make the detention 
of a diftrefs unlawful, , 40, 59 

Though it be tnade after judgment for a 
return irreplevifable. 61, 17.^ 

But before judgment it fhould be made 
before the'^ftrcfs is impounded. 40^ 

6d 

For if it be made afterwards, and the 
beafts die in the pound, the owner ihall 
bear the lofs. 66 

And it muft be made to the lord himfelfj^ 

- and not to his bailiff. i^id. 

In what manner the lufEcicnc^ of a ten- 
der was antiently tried. . 61, &c, 

.The prefcnt mo^e of trying it. 63 

Traver/e. 
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Traveffe. 

The caufc of removal, afligned in a pone or L 

recordariy is not traverfablc. P. 105, no 
But it is ctherwife ,of the caufe afligned in j 
zn accedas ad curiam. no j 

Where the defendant in replevin pleads in 1 
abatement of the writ, and makes co- 
nufance, the conufance is not traverfa- 
ble, 128 

In a juftification for damage feajant, the 
plaintiff may traverfc the defendant's 
title. 129 

If the avowant fliould lay the caption in 
another place than the plaintiff hath done, 
without traverfing the place in the de- 
claration, it would be bad. ibid. 
Where the tenure is traverfable. ir5 
If the tenure be by rent, the quantum of the 
rent is not traverfable. ibid. 
And the whole tenure is not traverfable. 156 
The feifin of the quantum of fervices was 
. traverfable, where they were gained by 
. . coercion. ibid. 
But. not where they were obtained by the 
, voluntary payment of th^ tenant. 157 
linlcfs the tenant had been one, who 
. . copld not charge tKe lands i as tenant in 
» tail, a bifhop, prior, &c. 158 
Pr unlefs the very tenant had the deed 
•whereby, the fervices were referved. ibid. 
The feifin is not traverfable, but only of 
\ ..fbofe fei;jficc3, for which the avowry is 
. made* ^ 159^ 
EjXcept a feifjn be alledged of fervices of 
an higher nafhire, which include thofe in 
the avowry. ibid, 

"Treffajs^ 
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An aftion of trefpafs will not lie for taking 

an exceflive diftrefs. Page 45 

Unlcfs it be a diftrefs of gold or filver. 

Nor for impounding a diftrefs in another 
county. 50 

If cattle, taken damage feafant^ die in the 
pound, the diftrainer may have an adlion 
of trefpafs for the damage. 51 

The tenant may have an adion of trefpafs 
againft his landlord^ if he do not remove 
the diftrefs, at the end of five days, - 53 

Or againft the fherifF, for taking his cattle, 
in the execution of the replevin. 7 j 

Vadii. 

The vadii zrc forfeited, on the defendant's 
non-appearance, in the lord's court. . 20 

Wager of law.. . 

At common law, when the tenant pleadeji 
a tender, the lord was put to his law wa- 
ger, as tp its fufficiency. . 61,2 

Withernam. . : 

Withernam may iffue on the fecond pro- 
cefs. 76 

Etymology of the word withernam. 79 

Withernam is part of the lex talionis. ibid. 

And it is twofold ; in the county court, and 
in the courts above. ?o 

• In 
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Iii the county court, if the bailiff return 
elongatay the withernam docs not iffuc, be- 
fore the Iheriff hold$ an incjucft. Page 80 

But when it iflues, it is a wnt de execuiione 
judicii. Quserc^ 88 

la the courts above, it iflues on the fheriff 's 
return of eUngaia. ibid. 

But it cannot iffue on fuggeftion.only. 82 

It iflues out of the court where ch<e alias or 
fluries is returnable. ikid. 

Therefore, if ekngata ht returned on the 
alias into chancery, it iflues out of chan- 
cery ; but then it is returnable in B. R. 
or C. B. ibid. 

Form of the writ of withernam. 81 

There is always an attachment in the wither- 
nam. 83 

Unlefs it iflue on ^ plaint. ibid. 

The withernam fliould recite the caufc 
why the iheriff cannot replevy. ibid. 

And it fhould be in writing, though it be 
iflued by the flieriff. 86 

Where there (ball be a non omittas in the 
withernam. - 84 

If the flieriff return nil on the withernam^ a 
capias is awarded. ^9y 9% 

If the defendant appear on the pluries re- 
plevin, the withernam ftiall not iffue. 89 

Unlefs, on his appearance, he refufe to 
ga^e deliverance. ibid. 

But if he plead non cepit^ or that the catde 
arc dead in default of the plaintiff, the 
xvithernam fliall not be awarded. 93 

JSo, if he plead property in himlclf. ibid. 

Or make conufance as bailiff", and pray ia 
aid. 94 

The 
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The withernam againft the plaintiff, after 
judgment for the defendant, fhall be 
ftayed, on the plaintifFs tendering the 
damages. Page 94 

If the (herifF levy goods of the plaintiff 
in withernam^ after a return awarded oa 
a nonfuit, he fhould deliver theni to the 
defendant, or an aftion lies. 91 

In B. /?. cattle taken in withernam are de- 
livered to the plaintiff, by the ufage of 
the court 5 aliter in C jB j and the reafon 
thereof. 89, &c. 

Withernam is cither an original or a judi- 
cial writ ; in the firft cafe, it is only a 
penalty quoufque the defendant gages de- 
liverance; in the latter, it changes the 
property. 90 

In what cafes the defendant ihall have a 
withernam againft the plaintiff. 94 

It is not neceffary to have ^Jcire facias re- 
turned, before a cafias in withernam if- 
fues. 95 

The withernam fuppofes the original cap- 
, tion to be a diftrefs. * 96 

The Iheriff, on mcfne procefs, may take 
beads of any value from the defendant^^ 
to compeUhim to appear. 97. 
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